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PREFACE 
(WITH  NOTE  ON  SUPPLEMENTARY  READING) 


Though  this  booklet  is  a  continuation  of  the 
writer's  ''A  Course  of  Social  Study:  First  Year"  the 
title  "Social  Study  for  Canadians"  has  been  adopted 
to  make  it  clear  that  the  booklet  deals  primarily  with 
Canadian  conditions.  Its  predecessor  has  had  a  large 
circulation  all  over  the  English-speaking  world  and 
readers  abroad  have  been  as  pressing  as  those  at  home 
in  asking  for  the  Second  Year's  Course.  The  writer 
would  not  have  such  appreciative  friends  purchase  a 
book  under  a  misconception  of  its  contents. 

The  First  Year's  Course  dealt  mainly  with  the 
ethical  questions  that  are  of  general  and  fundamental 
importance.  Though  they  are  among  the  more  diffi- 
cult parts  of  social  study  I  deliberately  introduced 
them  in  the  First  Year  because  they  have  the  greatest 
power  to  arouse  interest  in  the  subject  as  a  whole. 
In  a  notable  address  delivered  last  May,  President  J. 
S.  Thomson  of  Saskatchewan  University  made  the 
pregnant  remark:  "The  whole  study  of  politics  in 
Canada,  and  it  is  a  vital  study  for  universities  today, 
has  been  confused  and  distracted  by  a  concentration 
of  interest  in  the  notorious  British  North  America 
Act,  while  the  graver  matters  raised  by  Plato  and 
Aristotle  have  been  neglected."  As  my  readers  gave 
their  attention  to  the  graver  matters  in  the  First 
Year's  Course  they  may  properly  proceed  in  this 
book  to  a  study  of  the  political  structure  of  Canada, 
which  involves  the  British  North  America  Act. 

The  16  chapters  of  this  book  form  an  orderly  course 
of  study  which  will  ordinarily  be  sufficient  for  one 
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winter's  operations  of  a  study  club,  but  the  book 
claims  to  no  more  completeness  than  its  predecessor 
and  in  due  time,  it  is  hoped,  a  third  booklet  will  be 
available.  The  Preface  to  the  first  booklet  contained 
Directions  on  Study  Club  Procedure  which  would 
apply  to  the  use  of  the  present  book  by  study  clubs, 
and  it  has  been  written  primarily  for  the  use  of  Adult 
Study  Clubs  though,  like  its  predecessor,  it  may  be 
found  also  acceptable  to  schools.  As  the  book  is 
intended  for  adult  students  an  attitude  of  criticism 
towards  existing*  conditions  and  a  readiness  to  con- 
sider reforms  are  adopted  and  encouraged  through- 
out, for  in  a  democracy  the  responsibility  for  con- 
stant readjustment  and  improvement  rests  upon 
the  citizens.  Patriotic  pride  in  democratic  institu- 
tions is  not  enough.  A  larger  number  of  Discussion 
Questions  have  been  placed  at  the  end  of  each  chapter 
and  as  a  rule  the  answers  cannot  be  taken  straight 
from  the  book  but  will  require  the  student's  own 
thought  as  well  as  his  careful  reading  of  the  text. 

Ncte  on  Supplementary  Reading. — These  pages  have 
been  written  mainly  for  those  who  have  not  access  to 
other  books.  The  best  book  on  its  subject  is  "How  Can- 
ada is  Governed"  by  Sir  J.  G.  Bourinot,  (1928  edition). 
Almost  any  text-book  on  Political  Science  will  pro- 
vide useful  supplementary  reading.  One  such  book 
is  Stephen  Leacock's  "Elements  of  Political  Science." 
Lord  Bryce's  "Modern  Democracies,"  2  volumes,  can 
be  consulted  with  profit.  American  and  Canadian 
conditions  have  much  in  common  and  to  understand 
Canadian  newspapers  some  knowledge  of  the  United 
States  is  needed,  therefore  American  books  such  as 
"American  Government  and  Politics"  by  Charles  A. 
Beard  and  "Principles  and  Problems  of  Government" 
by  C.  G.  and  B.  M.  Haines  may  be  recommended, 
though  the  reader  should  be  warned  that  Mr.  Beard 
is  more  stimulating  than  judicious.  There  is  great 
advantage  in  reading  biographies  of  the  leading 
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Canadian  statesmen,  especially  Sir  John  A.  Macdon- 
ald  and  Sir  Wilfred  Laurier.  "Selected  Speeches  and 
Documents  on  British  Colonial  Policy,"  Vol.  I.,  Ox- 
ford University  Press,  is  inexpensive  and  contains 
materials  important  to  students  of  Canada.  Readers 
within  reach  of  a  public  library  which  keeps  the 
Canadian  Hansard  on  its  shelves  will  find  there  many 
speeches  well  worth  perusal,  but  as  there  is  so  much 
verbosity  in  Parliament  readers  must  learn  to  use  the 
Index  of  Hansard,  to  reach  the  "meaty"  portions  of 
the  speeches  quickly,  and  skip  over  the  rest. 

At  the  time  of  writing  the  Report  of  the  Royal 
Commission  on  Dominion-Provincial  Relations  has  not 
yet  been  published  but  when  it  is  available  it  will  cer- 
tainly be  indispensable  to  the  serious  study  of  Can- 
adian problems.  Meanwhile,  the  Briefs  and  other 
statements  submitted  to  the  Commission  by  the  various 
Provincial  Governments  are  very  authoritative  and 
informative  documents. 


Social  Study  for  Canadians 

CHAPTER  I. 
THE  FUNCTIONS  OF  GOVERNMENT. 

Social  Science  a  Moral  Science. — In  a  moral  sub- 
ject, that  is,  one  dealing  with  the  free  actions  of  man, 
the  student  is  concerned  not  only  with  what  is,  but 
with  what  ought  to  be.  In  a  purely  physical  subject 
the  student  tries  only  to  learn  the  actual  facts.  If  a 
chemical  substance  behaves  in  a  certain  way  in  certain 
conditions  there  is  no  sense  in  saying  it  ought  to  act 
otherwise,  for  it  cannot  possibly  act  otherwise.  Birds 
sing,  dogs  bark,  bees  hum,  monkeys  climb,  fish  swim, 
water  is  liquid  and  freezes  or  vapourizes  according  to 
temperature,  the  earth  rotates  on  its  axis  once  a  day 
and.  revolves  round  the  sun  once  a  year.  These  na- 
tural facts  are  independent  of  man.  He  can  apply  his 
knowledge  of  them  to  his  own  use  and  sometimes  har- 
ness, so  to  speak,  the  forces  of  nature,  but  he  cannot 
change  them,  and  in  pure  science  every  fact  is  of 
equal  value  and  the  student  desires  only  to  know  them, 
not  to  make  them  different  from  what  they  are. 

Ideals  Considered  As  Well  As  Facts:  There  are 
some  authors  who  would  have  social  science  purely 
descriptive,  a  mere  enumeration  of  facts,  as  if  man 
could  be  a  mere  spectator  of  society  and  not  an  actor 
therein,  one  of  its  makers  and  shapers.  Such  authors 
would  deprecate  as  unscientific  the  question  of  what 
ought  to  be  the  functions  of  government,  they  would 
do  no  more  than  ascertain  what  functions  are  or  have 
been  performed  by  governments  in  the  present  and  the 
past.  This  is  a  barren,  pedantic  viewpoint.  The  great 
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masters  of  social  science,  as  well  as  the  rank  and  file 
of  students,  are  interested  in  discussing  the  right  as 
well  as  the  actual  functions  of  government,  for  gov- 
ernments may  err  both  by  excess  and  by  defect  in 
their  activities. 

Principles  Are  More  Than  Facts:  In  social  science 
we  desire  to  learn  principles  as  well  as  facts.  Many 
facts  are  mere  accidents,  constantly  changing.  Prin- 
ciples are  necessary,  enduring  facts,  always  to  be  reck- 
oned with.  The  facts  given  in  a  directory  of  the  names 
of  judges  in  the  Supreme  Court  of  Canada  are  of  small 
importance  compared  with  the  fact  to  be  learned  in 
other  publications  that  Canadian  judges  have  secure 
tenure  of  office  independent  of  the  executive  branch  of 
government.  The  independence  of  the  judiciary  is  a 
principle,  not  a  mere  fact. 

Any  person  with  sufficient  industry  can  find  out 
what  activities  are  undertaken  by  Canadian  govern- 
mental authorities  to-day,  but  such  information  pro- 
vides only  some  of  the  data  on  which  social  science 
works,  it  does  not  give  us  the  conclusions  of  science. 
The  true  student  desires  to  know,  if  possible,  what 
are  the  proper  functions  of  government  in  general, 
and  when  he  has  this  knowledge  he  has  a  principle  by 
which  he  judges  the  state  of  affairs  in  Canada. 

What  Government  is  For:  Anarchists  apart,  all 
men  admit  that  society  needs  government,  and  it  needs 
especially  that  supreme,  coercive  authority  which  is 
called  the  State.  The  State  is  denned  as  society  or- 
ganized for  purposes  of  government.  Without  govern- 
ment there  would  be  no  order  in  society,  no  security 
for  the  individuals  who  compose  society,  for  their 
lives,  their  persons,  their  property;  all  would  be  at 
the  mercy  of  the  strong  and  unscrupulous.  Hence  the 
essential  and  primary  function  of  government  is  the 
establishment  of  law  and  order,  the  protection  of  so- 
ciety and  its  members  from  enemies  outside  and  crim- 
inals within. 


The  Functions  of  Government  3 

What  Government  Does:  In  our  own  society  gov- 
ernment does  much  more  than  perform  these  primary 
and  essential  functions :  it  carries  mail,  buys  wheat 
from  the  farmers  for  re-sale,  owns  and  operates  rail- 
roads, street  cars,  buses  and  electrical  power  plants, 
builds  bridges  and  roads,  manages  liquor  stores,  main- 
tains hospitals  and  schools,  adopts  orphan  children  as 
wards,  regulates  wages  and  hours  of  labor,  provides 
doctors,  dentists  and  nurses  for  school  children,  makes 
itself  responsible  for  the  subsistence  of  the  unemploy- 
ed and  of  farmers  who  are  victims  of  drought,  cen- 
sors films  and- provides  public  libraries  and  reading 
rooms.  There  is  no  end  to  an  enumeration  of  func- 
tions performed  by  the  modern  State.  There  is 
scarcely  any  social  function  that  could  be  performed 
by  private  groups  that  is  not,  in  one  instance  or  an- 
other, performed  by  the  State. 

Primary  Functions  of  the  State:  It  would  take  a 
long  time  to  discuss  whether  it  is  good  or  bad  for  the 
State  to  undertake  so  many  functions  that  might  be 
left  to  private  effort.  For  the  present  we  merely  dis- 
tinguish between  primary  and  secondary  functions 
of  the  State.  The  primary  functions  are  those  always 
regarded  as  belonging  essentially  to  the  State :  the 
establishment  of  law  and  order,  the  protection  of  the 
rights  of  the  community  and  its  members,  by  declar- 
ing what  those  rights  are  when  disputed,  and  by  en- 
forcing respect  for  them.  The  legislator,  the  judge, 
the  soldier  and  the  policemalTlO^Tire^irim  ary  -officers 
aud^^gents  of  the  State. 

Secondary  Functions  of  the  State:  The  State,  how- 
ever, goes  beyond  the  protection  of  rights,  it  en- 
deavors to  promote  and  increase  social  welfare,  as  by 
the  provision  of  public  water  supplies,  a  public  sani- 
tary service,  public  transportation,  public  education, 
hospitalization,  and  so  on.  State  functions  which  are 
generally  regarded  as  more  or  less  optional,  with  a 
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view  to  advancing  welfare,  not  strictly  necessary  for 
the  purpose  of  protecting  rights,  are  called  secondary. 
There  can  be  debate  as  to  whether  certain  functions 
should  be  classed  as  primary  or  secondary.  The  State 
inspects  dairies:  this  can  fairly  easily  be  regarded  as 
protecting  the  right  of  the  consumer  to  clean  milk; 
compulsory  pasteurization,  however,  is  hardly  the 
protection  of  a  right,  it  is  a  measure  taken  in  the  view 
of  the  authorities  for  the  general  welfare. 

Performance  More  Than  Classification:  When  a 
State  function  is  necessary  for  the  general  welfare  it 
matters  little  whether  it  be  classified  as  primary  or 
secondary,  but  it  matters  considerably  that  it  be  per- 
formed and  not  neglected.  Discussions  merely  about 
classification  are  unprofitable,  but  discussion  of  the 
value  and  expediency  of  particular  functions  of  the 
State  may  help  considerably  in  promoting  the  adop- 
tion of  right  means  to  right  ends. 

Study  Club   Questions 

1.  How    does    knowledge    of    a    moral    subject    differ 
from  that  of  a  physical  one? 

2.  How  does  social  science   go   beyond   the  recording 
of  facts  and  the  description  of  what  exists  in  actual 
life? 

3.  What    is    the    distinction    between    principles    and 
other  facts? 

4.  What  is  the  State  and  why  does  it  exist? 

5.  Does  our  State  do  all  or  more  or  less  than  a  State 
ought  to  do? 

6.  What  are  primary  and  secondary  functions  of  the 
State? 


CHAPTER  II. 

THE  DEVIL  OF  INDIVIDUALISM  AND  THE  DEEP 
SEA   OF   TOTALITARIANISM 

The  School  of  Laissez  Faire :  The  functions  of  gov- 
ernment have  been  divided  between  those  that  are 
primary  and  essential,  concerned  with  the  protection 
of  strict  rights,  and  those  that  are  secondary  and 
conditional,  aiming  to  promote  general  welfare.  A 
school  of  thought  that  was  called  Individualist  in 
English-speaking  countries,  and  Liberal  on  the  Con- 
tinent of  Europe,  was  opposed  to  the  extension  of 
State  functions  beyond  the  essential  minimum.  The 
extreme  Individualists  would  not  have  the  State  in- 
terfere with  liberty  even  to  the  extent  of  prohibiting 
the  employment  in  factories  of  ten-year-old  children 
for  fourteen  hours  a  day.  They  would  have  had  no 
laws  against  the  adulteration  of  food,  arguing  that 
the  consumer  was  best  able  to  protect  his  own  interests. 
They  would  have  had  no  public  relief  of  the  poor,  and 
if  any  poor  were  given  relief  it  would  be  on  condi- 
tions worse  than  those  imposed  on  criminals  in  prison. 
The  individualist  placed  his  trust  in  liberty,  com- 
petion,  private  enterprise. 

"Laissez  faire,"  translated  as  "leave  alone,"  was 
the  motto  of  the  Individualists.  In  the  eighteenth 
century  there  was  a  system  of  State  regulation  of 
industry.  Only  certain  people  could  practise  cer- 
tain crafts,  only  certain  people  could  work  in  certain 
places,  there  were  tariffs  on  goods  passing  from  one 
town  to  another  in  the  same  country.  It  was  a  vexa- 
tious and  obstructive  system  that  urgently  needed 
amendment.  A  school  of  economists  in  France,  called 
the  Physiocrats,  urged  the  abolition,  not  the  amend- 
ment of  the  system,  the  sweeping  away  of  public  re- 
strictions on  private  commercial  liberty.  Their  motto 
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was  "laissez  faire,  laissez  aller,  laissez  passer,"  mean- 
ing* free  movement  for  persons  and  goods  in  industry. 
One  can  sympathise  with  free  trade  policy  Avhen 
thinking-  of  it  only  in  connection  with  the  antiquated 
shackles  imposed  in  the  18th  century.  But  "laissez 
faire"  meant  not  only  the  removal  of  obsolete  re- 
gulations, but  opposition  to  all  public  checks  upon 
the  exploitation  of  helpless  workers,  men,  women  and 
little  children,  by  ruthless  employers. 

Long  Period  of  Dominance:  Exceptions  to  the 
rigorous  policy  of  "laissez  faire"  were  forced  upon 
governments  almost  as  soon  as  the  policy  began  to 
be  adopted,  nevertheless  the  spirit  and  doctrine  of 
individualism  were  dominant  in  Britain,  France  and 
Belgium  for  the  greater  part  of  the  19th  century, 
and  in  North  America  until  the  tremendous  capitalis- 
tic collapse  in  1929.  It  is  still  the  spirit  and  doctrine 
of  the  capitalistic  classes  generally.  "Government  and 
business  don't  mix"  is  one  of  the  current  forms  of 
the  old  "laissez  faire"  doctrine  though  business,  es- 
pecially in  North  America,  has  never  been  consistent 
in  its  attitude,  for  the  manufacturers  have  wanted 
protective  tariffs,  which  are  just  as  much  a  govern- 
ment interference  with  business  as  are  legal  minimum 
wages  and  maximum  hours. 

The  Collectivist  School:  On  the  other  extreme 
against  the  Individualists  have  been  the  Collectivists, 
who  have  placed  hardly  any  limits  on  State  action; 
they  have  appealed  to  State  action  to,  supply  every 
service  and  remedy  every  defect;  they  would  have 
the  State  universal  provider,  universal  manager  and 
director  of  everything.  To  throw  all  these  respori-. 
sibilities  on  the  State  is  to  make  it  the  universal 
master  and  proprietor,  to  leave  no  individual  liberty 
and  property,  except  what  the  State  at  its  good 
pleasure  may  allow.  The  Collectivist  school  includes 
both  the  Communists  and  the  Socialists  who  would 
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transfer  to  the  State  the  control  of  all  industry  and 
the  ownership  of  all  the  means  of  industry,  that  is,  of 
all  productive  property. 

Evils  of  the  Two  Extremes:  Excessive  individual- 
ism, by  leaving  the  weaker  and  poorer  members  of 
society  unprotected  and  unaided,  sacrifices  them  to 
the  richer  and  stronger,  it  leaves  the  poor  to  die  pre- 
maturely, to  grow  stunted  and  live  miserably,  thus 
causing  injury  to  society  itself,  for  the  weak  and  poor 
are  not  necessarily  the  less  useful  members  of  so- 
ciety. Excessive  collectivism,  011  the  other  hand,  dis- 
courages private  initiative,  lessens  self-reliance,  dries 
up  the  springs  of  energy,  inflates  bureaucracy,  makes 
society  top-heavy  and  leads  to  the  destruction  of  all 
liberty,  political  as  well  as  economic. 

Over-burdening  the  State:  The  over-burdening  of 
the  State  with  economic  functions  and  social  services 
is  fatal  to  democracy.  Governments  depend  on  votes 
and  have  to  buy  support  from  different  factions;  con- 
cessions made  to  one  faction  raise  new  demands  from 
others;  sectional  interests  bargain  and  blackmail  to 
get  their  share  of  the  hog  barrel.  The  State  which 
ought  to  stand  above  all  sections  and  act  only  for 
the  common  interest  becomes  the  slave  of  all  sections 
and  the  minister  to  sectional  appetites.  This  is  an 
unnatural  condition  for  the  State,  and  cannot  endure ; 
the  vital  needs  of  society  make  a  remedy  imperative, 
and  a  revolution  occurs  by  which  government  is  freed 
from  responsibility  to  the  people  as  the  only  way 
left  of  liberating  it  from  subservience  to  greedy  and 
competing  sections.  This  was  why  the  Germans  put 
Hitler  in  power.  Soviet  Russia  has  to  operate  as  a 
colossal  despotism.  The  chief  members  of  the  Labor 
Government  under  Mr.  Ramsay  Macdonald  in  Britain 
in  1931,  abandoned  the  Labor  Party  which  had  put 
them  in  office  and  virtually  joined  with  the  Conser- 
vative Party  to  set  up  a  government  less  susceptible 
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to  working-class  pressure.  The  scheme  of  Canadian 
confederation  set  up  by  the  British  North  America 
Act  has  broken  down  under  the  weight  of  obligations 
assumed  by  the  Provincial  Governments. 

The  Golden  Mean:  The  true  doctrine  of  the  proper 
functions  of  government  involves  a  correct  balancing 
of  the  two  elements  of  individualism  and  collectivism. 
The  balance  will  vary  according  to  changing  condi- 
tions. An  industrialized  country  requires  State  ac- 
tivities unnecessary  in  an  agricultural  community. 
The  problem  is  one  of  practice  more  than  of  theory, 
and  solutions  must  be  found  by  statesmen  from  time 
to  time  in  the  light  of  experience. 

Functions  of  Lesser  Groups:  While  theory  is  not 
sufficient  by  itself  it  should  not  be  neglected,  for  there 
are  sound  principles  which  should  always  guide  prac- 
tical men.  A  first  principle  is  that  the  State  should 
not  do  for  individuals  and  private  groups  what  they 
may  reasonably  be  expected  to  do  for  themselves. 
The  State  should  supplement,  not  supplant  self-help, 
and  it  should  provide  the  conditions  in  which  the 
people  can  provide  for  their  own  welfare.  We  speak 
of  private  groups,  for  society  is  not  composed  only  of 
individuals  and  the  State ;  the  State  is  a  society  of 
societies,  within  the  State  there  are  lesser  groups, 
families,  trade  unions,  co-operative  societies,  churches, 
which  have  their  part  to  play  in  attaining  the  com- 
mon good.  The  State  should  protect  these  lesser  so- 
cieties without  encroaching  upon  their  spheres  of 
activity.  It  is  only  by  securing  the  proper  function- 
ing of  these  lesser  groups  called  private  societies  that 
we  can  escape  both  the  devil  of  Individualism  on  the 
one  hand  and  the  deep  sea  of  Collectivism  or  Totali- 
tarianism 011  the  other. 

Study   Club   Questions 

1.  Explain  the   origin    and    meaning    of    the    slogan 
"Laissez  Faire." 
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2.  Why  did  "Laissez  Faire"  fail  as  a  policy? 

3.  Why   are    Socialists    and    Communists    both    called 
Collectivists? 

4.  Why  is   Collectivism   inimical   to   democracy? 

5.  How  can  a  proper  balance  be     obtained     between 
State   control  and  individual  liberty? 


CHAPTER  III. 
GOVERNMENTAL  FUNCTIONS  IN  THE  B.N.A,  ACT 

It  is  customary  in  text  books  of  political  science 
to  give  lists  of  the  functions  of  government,  usually 
classified  as  primary  and  secondary,  or  in  the  words 
of  the  late  Woodrow  Wilson,  constituent  and  minis- 
trant.  It  will  serve  the  purpose  of  putting  before  our 
minds  governmental  functions  in  the  concrete  if  we 
take  the  much-discussed  Sections  91  and  92  of  the 
Constitution  of  Canada,  the  British  North  America 
Act. 

Federal  Functions— By   Section  91   of  the  B.N.A. 

Act  the  following  classes  of  subjects  are  placed  under 
the  authority  of  the  Parliament  of  Canada: 

(1)  The  public  debt  and  property. 

(2)  The  regulation  of  trade  and  commerce. 

(3)  The  raising  of  money  by  any  mode  or  system  of 
taxation. 

(4)  The  borrowing  of  money  on  the  public  credit. 

(5)  Postal  service. 

(6)  The  census  and  statistics. 

(7)  Militia,  military  and  naval  service  and  defence. 

(8)  The  fixing  of  and  providing  for  the  salaries  and 
allowances  of  civil  and  other  officers  of  the  gov- 
ernment of  Canada. 

(9)  Beacons,  buoys,  lighthouses  and  Sable  Island. 
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(10)  Navigation  and  shipping. 

(11)  Quarantine  and  the  establishment  and  mainten- 
ance of  marine  hospitals. 

(12)  Sea  coast  and  inland  fisheries. 

(13)  Ferries  between  a  province  and  any  British  or 
foreign  country,  or  between  two  provinces. 

(14)  Currency  and  coinage. 

(15)  Banking,   incorporation   cf  banks   and  the   issue 
of  paper  money. 

(16)  Savings  banks. 

(17)  Weights  and  measures. 

(18)  Bills  of  exchange  and  promissory  notes. 

(19)  Interest. 

(20)  Legal  tender. 

(21)  Bankruptcy  and  insolvency. 

(22.).  Patents  of  invention  and  discovery. 

(23)  Copyrights. 

(24)  Indians  and  lands  reserved  for  the  Indians. 

(25)  Naturalization  and  aliens. 

(26)  Marriage  and  divorce. 

(27)  The  criminal  law,  except  the  constitution  of  the 
courts  of  criminal  jurisdiction  but  including  the 
procedure  in  criminal  matters. 

(28)  The  establishment,  maintenance  and  management 
of  penitentiaries. 

Provincial  Functions — The  following  are  the  class- 
es of  subjects  enumerated  in  Section  92  as  belonging  to 
the  legislative  authority  of  the  Provinces : 

(1)  The  amendment,  from  time  to  time,  of  the  con- 
stitution of  the  province,  except  as  regards  the 
office  of  Lieutenant  Governor. 

(2)  Direct  taxation  within  the  province  in  order  to 
the  raising  of  a  revenue  for  provincial  purposes. 

(3)  The  borrowing  of  money  on  the  sole   credit  of 
the  province. 

(4)  .The  establishment   and  tenure  of  provincial  of- 
fices, and  the  appointment  and  payment  of  pro- 
vincial officers. 
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(5)  The  management  and  sale   of  the  public  lands 
belonging  to  the  province,  and  of  the  timber  and 
wood  thereon. 

(6)  The   establishment,   maintenance    and     manage- 
ment of  public  reformatory  prisons  in  and  for 
the  province. 

(7)  The   establishment,    maintenance    and    manage- 
ment of  hospitals,  asylums,  charities,  and  eleem- 
osynary  institutions   in   and   for   the     province, 
other  than  marine  hospitals. 

(8)  Municipal  institutions  in  the  province. 

(9)  Shop,  saloon,  tavern,  auctioneer,  and  other  licen- 
ses, in  order  to  the  raising  of  a  revenue  for  pro- 
vincial, local  or  municipal  purposes. 

(10)  Local  works  and  undertakings,  other  than  such 
as  are  of  the  following  class : 

(a)  Lines   of  steam   or   other     ships,     railways, 
canals,  telegraphs,  and  other  works  and  un- 

'  dertakings  connecting  the  province  with  any 
other  or  others  of  the  provinces,  or  extend- 
ing beyond  the  limits  of  the  province. 

(b)  Lines   of   steamships   between   the   province 
and  any  British  or  foreign  country. 

(c)  Such  works  as,  although  wholly  situate  with- 
in the  province,  are  before  or  after  their  ex- 
ecution declared  by  the  parliament  of  Can- 
ada to  be  for  the  general  advantage  of  Can- 
ada or  for  the  advantage  of  two  or  more  of 
the  provinces. 

(11)  The  incorporation  of  companies  with  provincial 
objects. 

(12)  Solemnization  of  marriage  in  the  province. 

(13)  Property  and  civil  rights  in  the  province. 

(14)  The   administration   of  justice   in   the   province, 
including  the  constitution,  maintenance  and  or- 
ganization of  provincial  courts,  both  of  civil  and 
of  criminal  jurisdiction,  and  including  procedure 
in  civil  matters  in  those  courts. 
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(15)  The  imposition  of  punishment  by  fine,  penalty, 
or  imprisonment  for  enforcing  any  law  of  the 
province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated 
in  this  section. 

Classification  of  Functions — Reading  these  lists  the 
student's  first  thought  may  be  that  the  division  be- 
tween federal  and  provincial  powers  does  not  coin- 
cide with  any  division  between  primary  and  secondary 
functions  of  government.  Indeed,  so  far  as  the  sub- 
jects of  government  activity  are  stated  specifically, 
as  currency  and  coinage,  and  not  merely  in  general 
terms,  as  local  works  and  undertakings,  they  may 
nearly  all  be  regarded  as  essential  rather  than  op- 
tional functions  of  government.  In  the  subjects  as- 
signed to  federal  authority  there  is  scarcely  anything 
that  could  be  left  to  private  groups.  The  same  re- 
mark applies  to  the  provincial  functions  where  they 
are  specifically  stated :  there  is  little  imposed  upon 
the  government  which  any  agency  other  than  govern- 
ment could  perform,  except  for  transportation  and 
the  undetermined  responsibilities  covered  by  such 
terms  as  charities  and  eleemosynary  institutions.  Ed- 
ucation is  dealt  with  in  Section  93  and  is  entrusted  to 
the  Provinces.  Apart  from  education,  and  the  ad- 
ministration of  justice,  there  were  no  very  large 
functions  undertaken  by  the  provincial  governments 
in  the  early  years  after  the  establishment  of  confeder- 
ation. 

Expanding*   Functions    and   Increasing    Expense — 

It  will  be  noted  that  no  powers  of  taxation  except 
direct  taxation  were  conferred  upon  the  provincial 
governments,  and  they  were  not  expected  to  exercise 
the  right  of  imposing  direct  taxation,  except  as 
licence  fees.  It  was  thought  that  the  provinces  could 
finance  their  restricted  activities  by  the  proceeds  of 
sales  of  public  lands  and  the  subsidies  received  from 
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the  Dominion,  and  for  a  full  generation  after  con- 
federation this  judgment  proved  substantially  true. 
In  the  Province  of  Ontario,  from  1867  to  1899  84  per 
cent,  of  the  revenue  came  from  Dominion  subsidies 
and  the  Public  Domain.  The  Provincial  Government 
revenue  averaged  only  $1.41  per  head  of  population. 
Then  "with  the  new  century  came  a  broadening  of 
the  conceptions  of  the  functions  of  government.'*' 
These  quoted  words  are  taken  from  "Statement  by 
the  Government  of  Ontario  to  the  Royal  Commission 
on  Dominion-Provincial  Relations,"  Book  II.  The  re- 
sult of  broader  conceptions  was  a  jump  in  expendi- 
ture to  $8.26  per  head  in  1920,  to  $18.95  per  head  in 
1930,  and  to  $23.18  per  head  in  1937.  The  movement 
in  other  provinces  was  in  the  same  direction  as  that 
in  Ontario.  I  will  quote  another  significant  sentence 
from  the  Ontario  Statement:  "The  politico-economic 
philosophy  of  the  Fathers  of  Confederation  could  be 
summed  up  in  the  well-known  phrase  of  Adam  Smith — 
'that  the  proper  functions  of  the  State  are  limited  to 
defence,  justice  and  certain  public  works.' ': 

Study   Club   Questions 

1.  To  what  legislation  must  you  refer  for  a  statement 
of  the  distribution  of  governmental  functions  be- 
tween Dominion  and  Provinces  in  Canada? 

2.  Are  there   any  Federal  functions,   specifically   des- 
cribed in  the  Constitution,  which  you  would  classify 
as  secondary  functions   of  government? 

3.  Are  there  any  Provincial  functions,  specifically  des- 
cribed in  the  Constitution,  which  you  would  class- 
ify as  secondary  functions  of  government? 

4.  Is  there  reason  to  believe  that  the  Fathers  of  Con- 
federation held  the   "laissez   faire"   conception   of 
government  ? 

5.  What  have  been  the  financial  results  of  "broaden- 
ing conceptions  of  the  functions  of  governmei 


CHAPTER   IV. 
FEDERAL  AND  UNITARY  STATES. 

Why  Canada  Became  Federal — In  the  speech  to 
the  Parliament  of  Upper  and  Lower  Canada  on  Feb. 
6,  1865,  presenting  the  proposals  for  the  union  of  all 
Canadian  Provinces,  the  Prime  Minister  of  the  day, 
the  Hon.  John  A.  Macdonald,  described  the  steps  al- 
ready taken  to  bring-  about  confederation  and  the  ob- 
stacles encountered.  He  then  said: 

"The  only  means  of  solution  for  our  difficulties 
was  the  junction  of  the  provinces  in  a  Federal  or  a 
Legislative  Union.  Now,  as  regards  the  compara- 
tive advantages  of  a  Federal  and  a  Legislative 
Union,  I  have  never  hesitated  to  state  my  own 
opinions.  I  have  again  and  again  stated  in  the 
House  that,  if  practicable,  I  thought  a  Legislative 
Union  would  be  preferable.  I  have  always  con- 
tended that  if  we  could  agree  to  have  one  govern- 
ment and  one  parliament,  legislating  for  the  whole 
of  these  peoples,  it  would  be  the  best,  the  cheapest, 
the  most  vigorous,  and  the  strongest  system  of  gov- 
ernment we  could  adopt.  But,  on  looking  at  the 
subject  in  the  Conference,  and  discussing  the  matter 
as  we  did,  most  unreservedly,  and  with  a  desire  to 
arrive  at  a  satisfactory  conclusion,  we  found  that 
such  a  system  was  impracticable.  In  the  first  place, 
it  would  not  meet  the  assent  of  the  people  of  Lower 
Canada,  because  they  felt  that  in  their  peculiar  posi- 
tion,— being  in  a  minority,  with  a  different  language, 
nationality  and  religion  from  the  majority — in  case 
of  a  junction  with  the  other  provinces,  their  in- 
stitutions and  their  laws  might  be  assailed,  and 
their  ancestral  associations,  on  which  they  prided 
themselves,  attacked  and  prejudiced;  it  was  found 
that  any  proposition  which  involved  the  absorption 
—14— 
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of  the  individuality  of  Lower  Canada — if  I  may 
use  the  expression — would  not  be  received  with 
favor  by  her  people.  We  found  too,  that  though 
their  people  speak  the  same  language  and  enjoy  the 
same  system  of  law  as  the  people  of  Upper  Canada, 
a  system  founded  on  the  common  law  of  England, 
there  was  as  great  a  disinclination  on  the  part  of 
the  various  Maritime  Provinces  to  lose  their  in- 
dividuality as  separate  political  organizations,  as 
we  observed  in  the  case  of  Lower  Canada  herself." 

Federal  and  Unitary  States  Contrasted — The  dif- 
ference between  a  Federal  and  Legislative  Union, 
spoken  of  by  the  chief  among  the  Fathers  of  Con- 
federation, is  the  difference  between  what  political 
scientists  call  the  Federal  and  the  Unitary  State.  In 
a  Federal  State  the  legislative  power  is  divided  con- 
stitutionally between  the  central  and  the  regional  or 
local  governments  so  that  neither  can  encroach  upon 
the  sphere  reserved  to  the  other.  In  a  Unitary  State 
the  central  power  is  legally  supreme,  and  whatever 
local  governmental  bodies  may  exist  are  creatures  of 
the  central  authority  and  have  their  powers  extended 
or  curtailed  as  the  central  authority  may  decide.  Can- 
ada is  an  example  j>f  a  JTederal  State  while  Great 
Britain  is  Unitary. 

Federation  to  Protect  Minorities — As  the  quoted 
speech  of  John  A.  Macdonald  indicates,  there  could 
have  been  no  agreed  union  of  the  various  parts  of 
Canada  except  on  a  Federal  basis.  The  unitary  sys- 
tem would  have  well  suited  Ontario  as  the  largest 
Province,  but  the  Provinces  with  special  minority 
interests  to  be  safeguarded  were  insistent  upon  keep- 
ing the  control  of  certain  local  affairs  under  local 
control.  The  French  Canadians,  with  their  separate 
nationality  and  language,  would  never  have  consented 
to  place  themselves  at  the  mercy  of  a  majority  made 
up  of  inhabitants  of  other  parts  of  Canada,  and  at 
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the  time  of  Confederation  not  even  the  Maritime  Pro- 
vinces would  have  placed  themselves  unreservedly  un- 
der an  All-Canada  legislature.  Federalism  is  a  device 
for  the  protection  of  regional  minorities  in  political 
systems  where  majority  rule  normally  obtains.  The 
institution  of  democracy  causes  a  special  need  for  the 
federal  system. 

Federalism  Exalts  Powers  of  Judges — Federalism, 
though  needed  by  a  democracy  where  the  area  covered 
is  large,  and  different  regions  have  peculiar  interests, 
is  a  system  attended  with  many  difficulties  in  its  work- 
ing, as  we  in  Canada  very  well  know,  and  the  United 
States  knows  also.  For  one  thing,  federalism  requires 
submission  of  governments  to  a  Supreme  Court  or 
Privy  Council.  When  the  constitution  distributes 
limited  powers  between  different  governments  ques- 
tions are  sure  to  arise  as  to  whether  one  government 
or  another  has  exceeded  its  powers,  and  there  must 
be  appeals  to  the  courts  to  interpret  the  constitution, 
with  the  result,  both  in  Canada  and  the  United  States, 
that  the  constitution  becomes  largely  judge-made.  At 
the  present  day,  when  the  country  is  unified  by  com- 
munications and  commerce,  and  there  is  a  widespread 
demand  for  social  legislation,  which  can  hardly  be 
effective  unless  it  is  nation-wide,  governments  are 
sometimes  rendered  impotent  by  the  limitations  of 
power  which  the  federal  system  imposes  on  them. 

Federations  Not  Prominent  in  History — History 
does  not  provide  many  examples  of  the  successful 
working  of  federal  systems  of  government.  Leagues 
of  States  for  mutual  help  in  time  of  war,  and  with  a 
common,  direction  of  foreign  policy  in  peace  time, 
existed  both  in  ancient  times  and  in  the  Middle  Ages, 
but  they  are  not  comparable  with  a  federation  in 
which  the  internal  life  of  a  people  is  subject  to  differ- 
ent, and  it  may  be  discordant  jurisdictions.  Switzer- 
land has  been  a  successful  federation,  but  this  is  a 
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small  country  with  only  four  millions  of  people,  and 
the  constitution  can  be  changed  by  a  vote  of  the 
people.  The  United  States  of  America  was  really  the 
first  example  of  a  federated  modern  nation,  and  a 
quarrel  about  the  terms  of  union  between  the  States 
led  to  civil  war;  nevertheless  the  federal  union  may 
be  said  to  have  worked  reasonably  well  up  to  the 
present.  On  the  other  hand  federalism  has  been 
abandoned  in  Germany  and  Austria  under  the  Hitler 
regime.  The  trend  to  "totalitarianism"  favors  the 
unitary  rather  than  the  federal  form  of  State. 

Value  of  Federalism  to  Peace  and  Democracy — It 

has  been  remarked  above  that  the  majority  rule  as- 
sociated with  democracy  creates  a  special  need  for 
the  federal  system  as  a  safeguard  to  minorities. 
Theoretically  a  personal  ruler,  monarch  or  dictator, 
thinking  of  the  good  of  the  nation  as  a  whole  might 
be  trusted  to  protect  minority  interests  which  a  major- 
ity thinking  only  of  sectional  interests  could  never 
be  expected  to  do.  The  French-Canadians  would  rather 
rest  the  power  of  amending  the  Canadian  Constitution 
with  the  British  Parliament  than  with  the  Canadian 
Parliament,  for  it  is  thought  that  the  Parliament  at 
Westminster,  being  more  disinterested,  is  less  likely 
than  the  majority  in  Canada  to  encroach  upon  the 
minority's  legal  rights.  Democracy,  where  the  popu- 
lation is  hetrogenous,  sets  up  a  need  for  federalism; 
in  such  cases  there  can  be  no  true  democracy  with- 
out federalism.  Democracy  means  government  in 
accord  with  the  will  of  the  people,  and  in  a  country 
where  there  are  two  nationalities  it  would  not  be 
democratic  for  the  larger  to  impose  its  will  on  the 
smaller.  Had  there  been  no  federation  on  the  North 
American  Continent  there  would  have  been  more 
separatism,  there  might  even  have  been  division  into 
a  large  number  of  independent,  sovereign,  mutually 
hostile  powers  with  closed  frontiers,  tariff  walls  and 
armaments  such  as  are  seen  in  Europe.  While  re- 
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cognizing  the  difficulties  of  federalism  we  must  re- 
member that  it  has  been  of  inestimable  value  to  the 
cause  of  peace  and  democracy. 

Confederate  States. — Text  books,  especially  Am- 
erican ones,  speak  of  Confederate  States — explained 
as  meaning-  States  associated  for  common  defence  and 
other  defined  purposes,  with  each  associated  State 
reserving  its  essential  sovereignty  and  the  right  to 
secede  from  the  Confederation.  For  our  present  pur- 
pose it  is  enough  to  say  that  Canada^  though  Jegally 
called  a  Confederation,  is  federal,  not_c_onfe derate,  in 
the  text  book  sense. 

Study  Club  Questions 

1.  What  is  the  difference  between  Federal  and  Unitary 
States? 

2.  What  w^ere  the  views  of  John  A.  Macdonald  on  the 
best  system  for  Canada? 

3.  Why  were  John  A.  Macdonald's  views  not  accept- 
able outside  Ontario? 

4.  Why   does   Great   Britain   have   a   unitary   system? 

5.  Discuss  the  relations  between  Federalism  and  Dem- 
ocracy. 

6.  Why  have  the  supreme  law  courts  special  constitu- 
tional importance  in  Federal  States? 

7.  Discuss  the  merits  and  demerits  of  the  federal  sys- 
tem on  this  continent. 


CHAPTER  V. 
THE  THREE  POWERS  OF  GOVERNMENT 

Legislature,  Executive  and  Judiciary. — There  are 
three  powers  of  government  which  may  be  distinguish- 
ed theoretically  and  separated,  to  some  extent,  in 
practice :  they  are  called  the  legislative,  the  executive 
and  the  judicial  powers,  corresponding  to  the  making 


The  Three  Powers  of  Government  19 

of  laws,  putting  laws  into  effect,  and  the  interpre- 
tation of  them.  In  the  Dominion  of  Canada  Parlia- 
ment legislates  and  the  Courts  of  Justice  interpret 
the  laws  when  questions  arise  about  their  meaning  or 
application.  The  execution  of  the  laws  is  the  work 
of  the  Ministers  of  the  Crown,  directing  their  res- 
pective Departments  and  united  as  one  body  in  the 
Cabinet  under  the  Prime  Minister.  In  Canada  the 
Crown  is  legally  the  Executive,  and  in  practice  the 
Crown  means  the  Cabinet.  All  who  work  as  officials 
in  the  Government,  from  Deputy  Ministers  down  to 
humble  policemen  and  tax  collectors,  are  doing  ex- 
ecutive work  and  sometimes  the  word  Executive  is 
used  for  the  whole  organization  or  machinery  of  govern- 
ment, especially  for  the  directing  brains,  which  may 
be  sometimes  those  of  permanent  officials  more  than 
of  political  ministers. 

Powers  Rarely  Combined  in  One. — In  a  despotism 
one  body  may  be  lawrmaker,  executive  and  judge. 
There  have  been  fewer  historical  examples  of  such 
totalitarianism  than  may  be  imagined.  In  early  so- 
cieties the  king  might  appear  to  combine  the  three 
functions  but  such  societies  were  governed  by  custom, 
the  law  was  mainly  customary  law  which  the  ruler 
could  rarely  change.  Societies  governed  by  custom 
must  be  comparatively  stationary,  not  subject  to 
much  change. 

Parliament  Not  Executive. — Parliaments  began  not 
as  legislatures  but  as  representative  assemblies  to  offer 
advice  to  the  King,  who  was  the  Executive.  They 
gradually  attained  the  status  of  legislatures  as  they 
acquired  power  to  make  their  wishes  more  or  less 
mandatory  upon  the  Executive.  Even  when  the  Legis- 
lature acquired  control  over  the  Executive,  in  the 
sense  that  Ministers  became  responsible  to  the  Legis- 
lature and  could  not  retain  office  unless  they  command- 
ed a  majority  vote,  the  Legislature  remained  distinct 
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from  the  Executive,  for  the  Executive  had  to  be  a 
small  body,  engaged  daily  with  the  details  as  well  as 
principles  of  government,  possessing  confidential  in- 
formation which  could  not  be  shared,  and  capable  of 
immediate  decisions  without  the  slow  procedure  of 
parliamentary  debate.  The  judges  came  to  be  a  separ- 
ate branch  of  government  because  the  knowledge  of 
law  could  only  be  obtained  by  specialized  study,  and 
judges  had  to  be  chosen  from  among  those  who  were 
lawyers  by  profession.  Some  writers  prefer  to  count 
the  judiciary  as  part  of  the  executive  branch  of  gov- 
ernment, not  as  a  separate  power.  This  is  one  of  those 
questions  of  classification  which  are  not  of  practical 
importance. 

Extreme  Doctrine  of  Separation    of    Powers. — In 

the  18th  and  early  19th  centuries  there  was  a  common 
belief  among  adherents  of  democracy  that  to  safe- 
guard the  liberties  of  the  subject,  to  prevent  govern- 
ment from  being  despotic,  it  was  absolutely  necessary 
to  have  a  separation  of  powers,  that  the  Legislature. 
Executive  and  Judiciary  should  all  be  different  from 
each  other  and  independent  of  each  other.  A  great 
French  writer,  Montesquieu,  in  the  first  half  of  the 
18th  century,  had  studied  the  English  system  of  gov- 
ernment, which  was  then  the  world's  model  of  a  par- 
liamentary system.  He  noted  that  Parliament  had  de- 
cisive power  in  the  sphere  of  legislation,  that  the 
Crown  appeared  to  control  the  executive  powers  of 
government  without  interference  from  Parliament,  and 
that  judges  when  appointed  were  independent  both 
of  Crown  and  Legislature.  From  his  view  of  the 
English  system,  and  his  other  studies,  Montesquieu 
taught  as  a  principle  that  it  was  strictly  necessary  to 
a  system  of  liberty  that  the  three  powers  should  be 
kept  apart  and  that  to  combine  them  spelled  arbitrary 
government  or  despotism. 

Practice   in  United   States. — Both   the   French   re- 
volutionaries and  the   founders  of  the  United  States 
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of  America  and  the  authors  of  the  constitutions  oC  the 
different  States  were  strongly  influenced  by  the  theory 
of  the  separation  of  powers.  This  is  why  the  President 
of  the  United  States  is  elected  separately  from  Con- 
gress and  why  the  Governors  of  States  are  elected 
separately  from  the  Legislatures.  The  State  judges 
are  also  elected  separately,  by  the  people,  instead  of 
being  appointed  by  the  Executive.  The  Federal  judges, 
however,'  are  appointed  by  the  Executive,  which  is 
one  small  instance  of  many  that  could  be  quoted  to 
show  that  no  constitution  ever  carries  out  completely 
the  separation  of  the  three  powers.  No  government 
would  be  workable  in  which  the  three  powers  wero 
perfectly  independent  of  each  other. 

Meaning  of  Responsible  Government. — Montesquieu 
failed  to  perceive  the  importance  of  the  Cabinet  in  the 
English  system,  because  the  Cabinet  was  then  only  in 
an  embryo  stage,  but  even  in  his  time  the  necessity 
of  Ministers  to  secure  support  in  Parliament  for  their 
measures  pointed  to  a  necessary  connection  between 
Executive  and  Legislature.  In  Canada,  prior  to  the 
establishment  of  what  is  called  Responsible  Govern- 
ment, the  Governors  and  their  Legislative  Councils 
(the  Councils  being  appointed  by  the  Crown)  were 
the  Executive  and  they  were  constantly  in  conflict 
with  the  elected  Legislative  Assemblies.  In  1847  the 
conflict  was  ended  when  Lord  Elgin,  the  Governor- 
General,  established  the  principle  that  only  those 
should  be  appointed  to  the  Legislative  Council  who 
had  the  confidence  of  the  Legislative  Assembly.  This 
meant  in  practice  that  Ministers  had  to  have  the  sup- 
port of  a  majority  of  the  Legislature.  Responsible 
Government  may  be  regarded  as  a  joining  of  hither- 
to separated  powers. 

Cabinet  and  Legislature. — Joining  is  opposed  to 
separation  but  it  does  not  mean  that  two  things  be- 
come one  and  the  same.  The  Cabinet  consists  of 
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Ministers  who  are  members  of  Parliament  and  are 
responsible  to  Parliament  and  must  obtain  the  sup- 
port of  Parliament  if  they  are  to  carry  on.  But  the 
Cabinet  controls  the  introduction  of  legislation  and 
its  passage  through  Parliament,  and  in  British  sys- 
tems, though  not  in  the  French  and  American  ones, 
it  can  dissolve  Parliament,  which  is  a  power  of  funda- 
mental importance.  The  distinction  between  Ex- 
ecutive and  Legislature  remains  clear,  though  it  does 
not  correspond  exactly  to  the  difference  between  Cabin- 
et and  Parliament,  for  the  Cabinet  is  a  part  of  Par- 
] iament,  and  is  emphatically  the  leading  part.  The 
strong  tendency  nowadays  is  for  the  power  of  the 
Executive  to  increase  at  the  expense  of  the  power  of 
the  Legislature. 

Independence  of  Judiciary. — As  for  the  Judiciary, 
it  has  been  generally  recognized  for  many  centuries 
that  the  judges  should  have  a  certain  independence 
of  the  Executive.  The  mediaeval  principle  was  that 
the  King  is  under  the  law.  To  make  judges  independ- 
ent of  the  Executive  they  are  elected  by  the  people  in 
American  States,  where  their  tenure  of  office  is  for 
limited  terms,  so  that  they  do  not  become  independ- 
ent of  the  people.  In  Canada  they  are  appointed  for 
life  and  can  only  be  removed  with  great  difficulty  for 
misbehaviour  or  unfitness. 

Growing  Power  of  Executive. — The  Executive 
which  is  growing  at  the  expense  of  the  Legislature, 
is  encroaching  also  upon  the  power  of  the  Courts. 
There  is  a  strong  tendency  nowadays,  not  least  in 
Canadian  Provinces,  for  legislation  to  be  passed  giv- 
ing wide  powers  to  Ministers.  Thus  a  Minimum 
"Wage  Act  will  not  declare  what  is  to  be  the  mini- 
mum wage  but  it  will  give  powers  to  a  Minister  to 
declare  what  shall  be  the  minimum  wage.  There  is 
usually  a  clause  referring  all  doubts  and  disputes  to 
the  Minister,  which  bars  appeal  to  the  courts.  The 
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Ontario  Legislature  passed  legislation  invalidating 
certain  contracts  and  declaring  that  the  parties  suffer- 
ing from  the  invalidation  could  not  appeal  to  the 
courts  without  the  consent  of  a  Minister. 

The  Rule  of  Law. — While  it  is  an  error  to  say  that 
liberty  depends  on  the  separation  of  the  powers  of 
government,  and  it  is  irrational  to  attempt  to  make 
the  separation  absolute,  it  is  very  necessary  to  up- 
hold the  Rule  of  Law,  which  means  that  Governments 
are  under  the  law,  they  must  govern  according  to 
law  and  not  simply  according  to  their  own  wills.  The 
courts  should  be  always  open  to  citizens  aggrieved 
by  the  Executive  and  the  judges  should  be  independ- 
ent, during  good  behaviour,  of  the  other  branches  of 
government.  The  transfer  of  "blanket"  powers  to 
Ministers  to  legislate  by  Order-in-Council  is  a  depart- 
ure from  parliamentary  government  which  should 
be  permitted  only  in  cases  of  urgent  necessity. 

Study  Club  Questions 

1.  Explain  what  are  the  three  powers  of  government. 

2.  Give  examples  both  of  the  union  and  the  separa- 
tion of  the  powers  of  government. 

3.  Does  Parliament  govern? 

4.  What  was  Montesquieu's  doctrine  of  the  separation 
of  powers? 

5.  What   mistake    did   Montesquieu   make    about    the 
English  system? 

6.  What  is  Responsible  Government? 

7.  Is    the    power    of    the    Cabinet    legislative    or    ex- 
ecutive ? 

8.  How  does  the  Executive  increase  its  power? 

9.  Why  is  the  independence  of  the  judiciary  import- 
ant and  how  is  it  secured? 

10.  What  is  the  Rule  of  Law? 


CHAPTER  VI. 

THE    GOVERNOR-GENERAL    AND    LIEUTENANT 
GOVERNORS 

Representing  the  King1. — All  powers  of  government 
in  Canada,  legislative,  executive  and  judicial,  are  ex- 
ercised in  the  name  of  the  King,  but  the  King  acts  by 
and  with  the  advice  of  his  Ministers.  The  represen- 
tative of  the  King"  in  Canada  is  the  Governor-General 
who  has  delicate  and  responsible  duties  to  perform 
under  the  Constitution. 

Before  Canada  attained  Responsible  Government 
the  Governor-General  was  the  real  as  well  as  nominal 
head  of  the  Executive  in  this  country.  After  the 
grant  of  Responsible  Government  the  political  im- 
portance of  the  Governor-General  was  still  very  con- 
siderable, for  Canada  was  still  largely  dependent  on 
the  Imperial  Government  of  which  the  Governor-Gen- 
eral was  a  representative.  The  Governor-General 
being  usually  a  man  of  wide  British  and  colonial  ex- 
perience was  influential  as  an  adviser  apart  from  his 
constitutional  powers  to  check  the  actions  of  Cana- 
dian authorities  in  certain  circumstances.  He  was  a 
link  between  Canada  and  the  Mother  'Country  and 
he  had  to  watch  Imperial  interests.  He  reported  re- 
gularly to  Downing  Street  and  was  in  fact  the  chan- 
nel of  communication  between  the  British  Govern- 
ment and  the  Canadian  Government. 

Not  Representative  of  British  Government. — Since 
1927,  after  the  rights  of  the  Dominion  to  autonomy 
had  been  established  at  the  Imperial  Conference  of 
1926  there  has  been  direct  communication  between 
the  Canadian  Government  and  the  British  Govern- 
ment. The  Governor-General  is  now  representative 
only  of  the  King,  not  of  the  British  Government,  and 
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his  concern  with  policy  is  therefore  very  much  dim- 
inished. The  duties  of  Governor-General  could  now 
quite  well  be  performed  by  a  Canadian,  for  he  has 
no  responsibilities  to  the  British  Government.  The 
Governor-General  is  appointed  by  the  King,  but  it  is 
understood  that  the  Canadian  Government  is  consult- 
ed before  the  appointment  is  made  and  may  submit 
names  for  His  Majesty's  consideration.  There  is  no 
longer  any  reason  for  not  regarding  the  wishes  of 
the  Canadian  Government  as  paramount  in  appoint- 
ing a  Governor-General. 

Governor- General  Acts  on  Advice  of  Ministers. — 

The  Governor-General,  as  acting  head  of  the  Executive, 
summons,  prorogues  and  dissolves  Parliament  and  as- 
sents to  bills  or  reserves  them  for  the  consideration 
of  the  Imperial  Government.  These  would  be  im- 
mense powers  were  they  not  subject  to  the  qualifica- 
tion that  the  Governor-General  acts  011  the  advice  of 
his  ministers.  It  is  difficult  to  see  how  a  Governor- 
General  in  the  present  state  of  the  constitution  could 
reserve  his  assent  to  any  Bill  that  had  passed  through 
Parliament.  In  1925,  when  Lord  Byng  was  Governor- 
General,  some  question  arose  as  to  whether  he  was 
bound  to  dissolve  Parliament  on  the  advice  of  the 
then  Prime  Minister,  Mr.  Mackenzie  King.  The  Prime 
Minister  wanted  an  election  because  he  had  not  got  a 
satisfactory  majority  in  the  House  of  Commons.  There 
were  some  who  thought  that  the  Governor-General 
should  then  have  called  upon  the  Leader  of  the  Op- 
position, Mr.  Arthur  Meighen,  to  form  a  Government, 
as  it  was  conceivable  that  Mr.  Meighen  could  have 
obtained  a  majority  in  the  House.  However,  the 
question  was  decided  in  Mr.  Mackenzie  King's  favor 
and  the  constitutional  rule  seems  to  be  established 
that  the  Governor-General  must  grant  a  dissolution 
of  Parliament  when  the  Prime  Minister  asks  for  it. 
But  the  Constitution,  being  unwritten,  has  a  certain 
elasticity,  and  it  is  possible  to  imagine  a  change  in 
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conditions  and  sentiment  which  would  so  interpret  the 
Constitution  as  to  give  to  the  King  in  England  and 
the  Governor-General  in  Canada  discretionary  powers 
as  to  the  choice  of  a  Prime  Minister  when  it  is  not 
clear  where  lies  the  majority  in  the  House  of  Commons, 
and  what  are  the  wishes  of  the  country. 

Lieutenant  Governors. — The  Lieutenant  Govern- 
ors of  the  Provinces  have  much  the  same  relation  to 
the  Provincial  Executive  as  the  Governor-General  to 
the  Dominion.  The  Lieutenant  Governors  represent 
the  King  in  their  Provinces  and  they  are  appointed 
by  the  Dominion  Government,  which  pays  their  salar- 
ies. The  usual  term  of  office  is  five  years.  Lieutenant 
Governors  must  normally  act  on  the  advice  of  their 
Provincial  Ministers  but  they  have  power  to  reserve 
bills  for  the  consideration  of  the  Governor-General, 
which  means  the  Dominion  Government. 

Bills  Reserved  in  Alberta,  1938,— The  need  of 
caution  in  assuming  that  the  Governor-General  can 
never  do  more  than  register  the  decisions  of  Ministers 
is  indicated  by  the  exercise  during  1938  of  powers  of 
reserving  legislation  by  the  Lieutenant  Governor  of 
Alberta.  Broadly  speaking  the  Lieutenant  Governors 
have  the  same  constitutional  function  in  Provincial 
Governments  as  the  Governor-General  in  the  Domin- 
ion. They  represent  the  King  in  their  Provinces  and 
are  appointed  by  the  Dominion  Government,  which 
pays  their  salaries,  and  it  is  customary  for  the  Pro- 
vincial Government  to  be  consulted  about  the  person 
to  be  appointed.  The  usual  term  of  office  is  five  years. 
Lieutenant  Governors  normally  act  on  the  advice  of 
their  Provincial  Ministers,  but  they  have  power  to 
reserve  bills  for  the  consideration  of  the  Governor- 
General,  which  means  the  Dominion  Government,  and 
the  latter  may  disallow  Provincial  legislation  which  it 
considers  a  gainst  the  interests  of  the  Dominion  as  a 
whole.  This  power  of  disallowance  remained  unused 
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for  such  a  long  period  that  authoritative  writers  taught 
that  the  power  of  Federal  disallowance  of  Provincial 
legislation  had  become  practically  inoperative.  Yet 
in  1938  the  Lieutenant  Governor  of  Alberta  exercised 
his  power  of  reservation  and  the  Dominion  Govern- 
ment disallowed  a  number  of  Acts  of  the  Alberta 
Legislature. 

Proposed  Abolition  of  Lieutenant  Governors. — The 

widespread  assumption,  now  seen  to  be  erroneous,  that 
the  duties  of  the  nominal  Head  of  the  Executive  were 
of  a  purely  routine  character  that  could  as  well  be 
entrusted  to  some  other  official,  led  to  a  proposal,  in 
certain  Provinces,  during  the  hard  years  of  the  De- 
pression, to  economize  by  abolishing  the  office  of 
Lieutenant  Governor.  Though  a  Province  does  not 
pay  the  salary  of  the  Lieutenant  Governor  it  has  usu- 
ally provided  an  expensive  official  residence  and  there 
have  been  other  incidental  expenses,  not  inconsiderable 
in  amount.  As  the  B.N.A.  Act  now  stands  the  office  of 
Lieutenant  Governor  is  established  as  part  of  the 
constitution  and  cannot  be  abolished  by  Federal  or 
Provincial  legislation. 

Functions   of   Hospitality     and     Patronag'e. — The 

functions  of  the  Governor-General  and  the  Lieutenant 
Governors  have  always  been,  social  as  well  as  political. 
Their  Excellencies,  with  their  ladies,  act  as  hosts  and 
hostesses  to  important  and  distinguished  visitors  from 
other  countries  and  they  entertain  members  of  the 
Legislature  and  others  engaged  in  the  public  service 
and  works  of  value  to  the  community.  It  is  desirable 
to  bring  together  in  friendly  social  intercourse  citi- 
zens of  different  parties  and  creeds  and  this  cannot  be 
better  done  than  by  a  representative  of  the  King 
who  stands  above  and  outside  of  all  parties. 

By  their  patronage  the  Governor-General  and 
Lieutenant  Governors  can  do  much  for  good  causes  of 
a  non-political  character,  such  as  education,  science, 
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culture,  charity  and  social  welfare.  .As  a  rule  the 
gentlemen  appointed  as  representatives  of  the  King 
in  Dominion  and  Provincial  Government,  are  out- 
standing citizens  capable  of  giving  prudent  support 
and  leadership  to  socially  valuable  voluntary  efforts. 

Non-Partizanship  Necessary. — It  is  understood 
that  a  Governor-General  and  Lieutenant  Governor 
should  be  non-partizan  during  their  term  of  office. 
If  political  neutrality  is  imperative  to  maintain  the 
office  of  the  King's  representative  in  universal  esteem 
it  is  not  less  necessary  for  him  to  avoid  religious  and 
moral  controversies  which  deeply  divide  the  people. 
A  recent  Lieutenant  Governor  in  one  leading  Province 
who  gave  admirable  service  in  other  ways  made  him- 
self a  crusader  for  the  sterilization  of  the  mentally 
defective,  though  a  very  large  proportion,  probably 
a  majority  of  the  people,  would  abhor  sterilization  as 
intrinsically  immoral. 

Study  Club   Questions 

1.  What  is  the  Governor-General? 

2.  What  is  a  Lieutenant  Governor? 

3.  Why  has  no   Canadian   been   appointed   Governor- 
General? 

4.  Has  a  Governor-General  any  power  to  act  without 
the  advice  of  his  Ministers? 

5.  What  is  the  importance  of  Lieutenant  Governors? 

6.  What  are  the  non-political  functions  of  the  repre- 
sentatives of  the  Kinsr? 


CHAPTER  VII. 
THE  CABINET 

Executive  Committee  of  Legislature. — The  Cabinet 
in  the  British  system  of  government,  is  an  Executive 
Committee  of  the  Legislature,  comprised  of  members 
of  the  Legislature,  and  responsible  to  the  Legislature, 
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so  that  it  must  resign  as  a  body  when  it  loses  the  sup- 
port of  a  majority  of  the  Legislature,  or  of  that  branch 
of  the  Legislature  which,  like  the  House  of  Commons, 
is  elected  by  the  people. 

An  Elastic  System. — The  Cabinet  system  of  gov- 
ernment originated  in  England  in  the  18th  century; 
it  has  since  spread  to  many  countries  but  in  no  two 
countries  is  it  quite  alike  and  it  is  a  system  subject  to 
constant  modification  with  changing  circumstances, 
especially  in  British  countries  where  its  working  de- 
pends so  much  on  custom  rather  than  written  law. 
The  system  in  England  today  is  markedly  different 
from  what  it  was  in  the  19th  century,  and  still  more 
the  18th  century. 

Power  of  Dissolution. — The  essential  feature  of  the 
Cabinet  system  is  the  close  association  and  interde- 
pendence of  Executive  and  Legislature.  The  Cabinet 
is  part  of  the  Legislature  and  is  responsible  to  it,  but 
as,  in  British  systems,  the  Prime  Minister  can  dis- 
solve the  House  of  Commons,  it  can  hardly  be  said  that 
the  Executive  is  more  dependent  on  the  Legislature 
than  the  Legislature  is  dependent  on  the  Executive. 
M.P.'s  are  exceedingly  reluctant  to  embark  on  an  elec- 
tion campaign  when  they  must  face  a  great  deal  of 
trouble,  spend  a  lot  of  money  and  perhaps  lose  their 
seats  in  the  end.  The  threat  of  an  election  strikes 
terror  in  the  heart  of  the  average  Member  sitting  on 
the  Government  side  of  the  House,  and  it  is  an  ex- 
tremity indeed  when  he  can  be  roused  to  force  the 
Government  to  appeal  to  the  country.  This  is  par- 
ticularly the  case  when  the  M.P.  is  a  comparatively 
poor  man  whose  sessional  indemnity  is  his  means  of 
livelihood. 

Contrast  With  French  Cabinet  System. — France 
has  a  Cabinet  system  but  in  that  country  the  Legisla- 
ture is  elected  for  a  fixed  term  of  years  and  cannot 
be  dissolved  by  the  Executive.  The  fall  of  a  Cabinet  in 
France  does  not  mean  an  "appeal  to  the  country,"  but 
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merely  that  another  Cabinet  has  to  be  formed  which 
can  command  sufficient  support  in  the  Legislature. 
Cabinet  reconstructions  take  place  very  frequently  in 
Prance  where  the  Legislature  is  stronger  in  relation  to 
the  Cabinet  than  is  the  House  of  Commons  in  British 
systems. 

U.S.  Presidential  System. — The  United  States  has 
no  Cabinet  system.  The  American  President,  as  Chief 
Executive,  is  elected  separately  from  Congress,  and 
the  terms  of  office  of  President  and  Congress  are  not 
dependent  on  each  other.  The  President  is  not  re- 
sponsible to  the  Legislature  and  does  not  resign  if  his 
measures  fail  to  obtain  Congress  support.  The  Pre- 
sident does  not  prepare  and  introduce  legislation  as 
does  the  Cabinet,  though  no  doubt  he  cooperates  be- 
hind the  scenes  with  the  Congress  leaders  of  the  party 
to  which  he  looks  for  support.  The  party  system  pro- 
vides a  link  between  Executive  and  Legislature  where 
the  United  States  Constitution  leaves  them  separated. 

Ministers  and  Departments. — The  Cabinet  is  com- 
posed of  Ministers  who  usually  have  charge  of  differ- 
ent departments  of  government :  Finance,  External 
Affairs,  National  Defence,  Justice,  Industry  and  Com- 
merce, the  Post  Office,  and  so  on.  There  may  also  be 
Ministers  without  portfolio,  as  they  are  called,  mem- 
bers of  the  Cabinet  but  not  in  charge  of  any  depart- 
ment. In  Canada  the  Government  appoints  a  Leader 
of  the  Senate  who  is  a  member  of  the  Cabinet  and 
Minister  without  portfolio.  There  may  also  be 
Ministers  in  charge  of  departments  who  are  not  mem- 
bers of  the  Cabinet. 

In  the  so-called  Presidential  system  of  the  United 
States  the  Ministers  in  charge  of  departments  are 
appointed  by  the  Executive,  they  may  not  be  mem- 
bers of  the  Legislature,  and  the  President  appoints 
them  without  any  necessary  regard  for  their  party 
affiliations;  they  rarely  have  entry  into  the  Legisla- 
ture and  their  tenure  of  office  does  not  depend  upon 
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their  retaining  the  confidence  of  the  Legislature  but 
upon  the  will  of  the  President. 

Provincial  Cabinets. — The  legal  name  for  what  is 
popularly  called  the  Cabinet  in  Canadian  Provincial 
government  is  the  Executive  Council,  this  having  been 
the  name  for  the  body  of  Ministers  advising  the  Gov- 
ernor in  the  old  colonial  days.  The  working  of  the 
Cabinet  system  in  the  Provinces  is  similar  to  that  in 
the  Dominion,  though  there  may  be  differences,  of 
course,  in  the  titles  of  the  Ministers  and  the  subjects 
of  their  administration.  Some  Provinces  have  more 
numerous  Ministers  and  departments  of  government 
than  others.  Every  Province  has  an  Attorney-General 
corresponding  to  the  Minister  of  Justice  for  the  Dom- 
inion; a  Provincial  Treasurer  has  duties  correspond- 
ing to  those  of  the  Dominion  Minister  of  Finance  and 
the  Provincial  Secretary  has  duties  analagous  to  those 
of  the  Secretary  of  State. 

Origin  and  Rise  of  Cabinet  in  England. — In  the 

Cabinet  system  the  departmental  chiefs  are  virtually 
Ministers  of  the  Legislature,  while  in  the  Presidential 
system  they  are  Ministers  of  the  Executive.  But  in 
the  British  system  the  Ministers  are  nominally  Min- 
isters of  the  Crown  or  Sovereign.  Before  the  rise  of 
the  Cabinet  system  the  Ministers  were  really  as  well 
as  nominally  appointed  by  the  King  and  were  res- 
ponsible to  him;  they  could  not  be  dismissed  by 
Parliament.  However,  as  Parliament  held  the 
"power  of  the  purse,"  i.e.,  the  Crown  could  only  get 
money  for  carrying  on  government  by  vote  of  Parlia- 
ment, it  was  necessary  for  the  Crown  to  find  Ministers 
who  could  somehow  manage  to  get  a  majority  of  votes 
in  the  House  of  Commons.  It  was  in  the  reign  of 
William  III.  that  the  practice  arose  of  choosing  Min- 
isters only  from  the  majority  party.  The  term 
"Cabinet"  was  applied  to  an  inner  circle  of  the  more 
powerful  Ministers  who  met  together  to  determine 
policy.  George  I.  was  German,  who  could  not  speak 
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English,  and  thus  Cabinet  discussions  came  to  be  held 
in  which  the  Sovereign  took  no  part.  The  Cabinet 
system  may  be  said  to  have  originated  at  this  time. 
Parliament  was  then  aristocratic,  not  democratic;  a 
few  great  landowning  families  were  the  real  rulers 
of  England  and  they  consistently  pursued  the  aim  of 
exalting  the  power  of  Parliament,  which  was  their 
own,  at  the  expense  of  the  royal  prerogative.  Gradu- 
ally the  convention  was  established  that  the  King 
could  rule  only  according  to  the  advice  of  his  Minis- 
ters and  the  Ministers  must  be  those  who  had  the 
confidence  of  Parliament.  The  Ministers  were  re- 
sponsible to  Parliament  rather  than  to  the  King.  It 
followed  that  the  Ministers  had  to  be  a  unit,  so  that 
all  were  responsible  for  the  actions  of  each  one,  .and 
each  was  responsible  for  the  Cabinet  policy  as  a 
whole.  If  a  Minister  dissented  from  the  policy  of  his 
colleagues  he  must  resign.  This  was  the  doctrine,  now 
rigidly  enforced,  of  collective  Cabinet  responsibilty 
for  every  ministerial  act. 

The  Prime  Minister. — At  one  time,  when  Ministers 
were  chosen  by  the  King  the  resignation  of  one  did 
not  usually  call  for  other  resignations.  At  this  time 
there  was  no  Chief  Minister  or  Prime  Minister  on 
whom  the  others  depended.  Different  offices  varied 
in  importance  and  different  Ministers  varied  in  power 
and  ability,  but  they  were  equal  in  status.  When, 
however,  the  Cabinet  became  a  real  Executive  apart 
from  the  King  it  was  a  body  that  required  a  head  and 
there  naturally  came  to  be  in  fact,  if  not  in  name,  one 
acknowledged  leader  to  hold  the  different  members 
together  and  secure  unity  in  action.  The  Chief  Min- 
ister began  by  being  merely  ''first  among  equals"  but 
gradually  his  ascendancy  over  the"  others  was"  estab- 
lished. Sir  Robert  Walpole,  in  the  first  half  of  the 
18th  century,  is  considered  to  have  been  the  first  who 
may  be  entitled  to  the  description  of  Prime  Minister, 
though  the  Cabinet  system  was  still  very  undeveloped 
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in  his  time.  The  Prime  Minister  chooses  the  other 
Ministers,  assigns  them  their  Departments  and  can 
require  their  resignations. 

Increasing  Power  of  Prime  Minister. — Reference 
has  repeatedly  been  made  to  the  growing  power  of 
the  Executive.  The  Cabinet  is  continually  increasing 
in  importance  as  compared  with  the  Houses  of  Parlia- 
ment. Nearly  all  legislation  now  originates  as  Gov- 
ernment Bills  and  no  legislation  introduced  by  private 
members  can  get  through  Parliament  without  the 
Government's  co-operation.  There  is  also  a  marked 
tendency  for  the  power  of  the  Prime  Minister  to 
grow  at  the  expense  of  the  rest  of  the  Cabinet.  Other 
individual  Ministers  discuss  the  affairs  of  their  De- 
partments with  the  Prime  Minister  before  bringing 
them  up  in  Cabinet  meeting.  Thus,  vitally  import- 
ant questions  of  finance  may  be  settled  by  the  Prime 
Minister  and  Finance  Minister  between  them  without 
the  Cabinet  hearing  of  them.  In  Canada  the  Prime 
Minister  is  also  the  Minister  for  External  Affairs.  In 
England  the  Prime  Minister  and  the  Secretary  for 
Foreign  Affairs  may  bring  questions  of  foreign  policy 
to  the  Cabinet  only  when  they  need  endorsement  of 
a  policy  they  have  already  decided  upon. 

Need  of  High  Quality  of  Legislators. — The  impor- 
tance of  members  of  a  Cabinet,  and  of  a  Legislature 
depends  largely  upon  their  quality.  In  Great  Britain 
a  political  career  is  held  in  honor  and  attracts  men  of 
the  best  abilities  and  highest  social  position.  In  the 
House  of  Commons  at  Westminster  there  are  men 
who  can  speak  as  leading  authorities  on  almost  any 
subject  that  may  arise.  They  are  experts  to  whom 
the  Government  is  bound  to  listen  and  they  command 
the  attention  of  the  country.  As  there  is  so  much 
good  material — Cabinet  timber,  it  is  called — in  the 
House  the  Cabinet  is  likely  to  be  of  high  quality,  and 
a  Prime  Minister  has  colleagues  whom  he  must  treat 
with  respect. 
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There  are  disquieting  signs  in  Canada,  particularly 
in  Provincial  Legislatures,  of  a  large  number  of 
members  being  elected  without  the  ability,  knowledge 
and  independence  required  to  perform  the  duties  of 
members  of  a  deliberative  assembly.  They  do  not 
understand  the  Bills  on  which  they  vote  and  they  are 
as  rubber  stamps  in  the  hands  of  the  Executive.  Even 
the  Cabinets  seem  sometimes  to  consist  mainly  of 
mediocrities,  and  all  real  decision  lies  with  two  or 
three  Ministers,  perhaps  only  with  the  Prime  Minister, 
who  acts  as  a  Dictator,  except  that  he  is  subject  to 
the  criticism  of  an  Opposition  party  and  must  sub- 
mit himself  to  the  results  of  a  general  election  at  the 
end  of  five  years. 

If  the  Cabinet  system  is  not  to  degenerate  into 
a  species  of  dictatorship  with  democratic  forms  the 
Cabinets  must  be  of  good  quality,  and  for  good 
Cabinets  there  must  be  intelligent  and  public-spirited 
Legislatures,  which  depends  on  there  being  an  in- 
telligent and  public-spirited  electorate. 

Study  Club  Questions 

1.  What  is  the  relation  of  the  Cabinet  to  the  Legis- 
lature? 

2.  How    does    the    French    Cabinet    system    limit    the 
power  of  the  Executive  over  the  Legislature! 

3.  Contrast  the  U.S.  Presidential  system  with  the  Can- 
adian Cabinet  system? 

4.  Name   members   of   the   present   Dominion   Cabinet 
and  the  Cabinet  of  your  Province,  with  their  De- 
partments, so  far  as  you  remember  them. 

5.  How  did  the  Cabinet  system  arise  in  England? 

6.  "What   is   meant   by   the   principle    of   Cabinet   res- 
ponsibility ? 

7.  What  is  the  importance  of  the  Prime  Minister? 

8.  Do  you  think  that  legislators  in  the  present  Dom- 
inion Parliament,  or  in  your  Legislature,  can  justly 
be  described  as  "rubber  stamps"  in  the  hands  of 
party  leaders? 


CHAPTER  VIII. 

DOMINION    PARLIAMENT    AND    PROVINCIAL 
LEGISLATURES. 

Parliament  With  Two  Houses. — The  Dominion  Par- 
liament consists  of  two  houses,  the  House  of  Com- 
mons and  the  Senate.  It  has  been  often  debated  whe- 
ther legislatures  should  be  unicameral  or  bicameral, 
whether  they  should  have  a  single  chamber  or  two 
chambers.  Before  Confederation  all  the  legislatures  in 
British  North  America  had  two  chambers,  one  whose  * 
members  were  appointed  by  the  Governor  and  the  other 
elected  by  the  people.  The  two  chambers,  thus  differ- 
ently constituted,  were  frequently  in  conflict  until 
the  triumph  of  Responsible  Government,  which  meant 
in  effect  the  supremacy  of  the  elected  chamber  over 
the  Governor,  and  therefore  over  the  appointed  cham- 
ber. 

Provinces  Have  Abolished  Second  Chambers. — The 

Provinces,  except  Quebec,  have  seen  no  logical  reason 
for  retaining  a  second  chamber.  Nova  Scotia  kept  its 
Legislative  Council  until  1927,  but  now  has  the  elected 
Assembly  only.  Quebec  has,  beside  its  elected  Assem- 
bly a  Legislative  Council  whose  members  are  appoint- 
ed for  life  by  the  Provincial  Government,  their  position 
and  powers  being  analagous  to  those  of  the  Dominion 
Senators. 

Lords  and  Commons  in  England. — In  England  Par- 
liament anciently  divided  'into  two  Houses,  or  rather 
it  settled  into  two  Houses,  for  in  the  first  Parliament 
summoned  by  Edward  I.  in  1295,  there  were  five 
groups,  the  lay  Barons,  the  Bishops  and  Mitred  Ab- 
bots, the  Knights  of  the  Shires  or  Counties ;  the  lower 
clergy,  the  town  burgesses.  Afterwards  the  lower 
clergy  withdrew  from  Parliament,  preferring  to  meet 
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in  their  own  Convocations  where  they  voted  to  tax 
themselves  for  the  needs  of  the  Crown.  The  chief 
function  of  early  Parliaments,  it  should  be  remember- 
ed, was  to  vote  taxes.  The  Spiritual  Peers  (Bishops 
and  Abbots)  deliberated  with  the  lay  Barons,  who 
were  the  large  landowners,  and  the  Knights  of  the 
Shires,  being  smaller  land-owners,  formed  the  custom 
of  meeting  with  the  town  burgesses.  In  this  way  arose 
the  English  bicameral  Parliament  of  Lords  and  Com- 
mons. The  House  of  Lords  is  still  called  the  Upper 
House  and  after  600  years  it  continues  to  enjoy  high 
prestige  in  England,  though  its  powers  are  now  much 
inferior  to  those  of  the  House  of  Commons.  Memr 
bership  of  the  House  of  Lords  is  determined  mainly 
by  inheritance;  it  is  a  conservative  and  aristocratic 
institution,  yet  British  democracy  thinks  it  justifies  its 
existence. 

Two  Chambers  in  U.S.  Congress. — The  Constitution 
of  the  United  States  of  America  divided  the  Federal 
Legislature,  called  Congress,  into  two  chambers,  the 
Senate  and  the  House  of  Representatives,  chiefly  be- 
cause it  was  desired  to  give  effect  to  two  different 
principles  of  representation :  equal  representation 
of  States,  and  representation  according  to  popu- 
lation. Every  State  in  the  Union  had  two  mem- 
bers, no  more  and  110  less,  though  the  States  differed 
immensely  in  population.  In  the  House  of  Represen- 
tatives the  more  populous  States  had  a  proportionate 
number  of  members.  The  U.S.  Senate,  very  different 
from  the  Canadian  Senate,  surpasses  the  House  of  Re- 
presentatives in  political  influence,  and  therefore  the 
equal  representation  of  sparsely-settled  agricultural 
States  and  populous  industrial  States  is  a  very  import- 
ant factor  in  American  government. 

Regional  Distribution  of  Senators  in  Canada. — At 

Confederation  Canada  adhered  to  the  two-chamber 
system  but  it  vested  the  power  of  appointing  Sena- 
tors in  the  hands  of  the  Dominion  Government,  which 
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makes  it  fundamentally  different  from  the  British  sys- 
tem, in  which  the  hereditary  principle  holds  place,  and 
from  the  American  system,  which  is  elective  through 
and  through.  The  object  at  Confederation  was  to 
have  an  equal  number  of  Senators  from  the  three 
great  regional  divisions,  Ontario,  Quebec  and  the 
Maritimes;  each  of  these  regions  had  24  Senators, 
making  a  total  of  72.  The  entry  of  the  Western  Pro- 
vinces into  Confederation  has  caused  the  number  of 
Senators  to  be  increased.  There  are  now  four  regional 
divisions,  Ontario,  Quebec,  the  Maritimes  and  the 
West,  each  with  24  Senators.  The  numbers  for  each 
Province  are  as  follows:  Ontario,  24;  Quebec,  24; 
Nova  Scotia,  10,  New  Brunswick,  10;  Prince  Edward 
Island,  4;  Manitoba,  6;  British  Columbia,  6;  Saskat- 
chewan, 6;  Alberta,  6  , 

Appointments  to  Senate. — The  only  necessary  legal 
tie  between  a  Senator  and  his  Province  is  that  he  must 
have  a  residence  in  the  Province.  He  is  appointed  by 
the  Dominion  Government,  not  by  the  Province,  and 
Canadian  Senators,  therefore,  cannot  be  regarded  as 
representatives  of  their  Provinces.  Appointments  to 
the  Senate  are  made  as  vacancies  occur,  and  they 
are  made  for  life,  though  a  Senator  may  resign  and  he 
loses  his  seat  if  he  becomes  bankrupt,  or  is  convicted 
of  crime,  or  quits  residence  in  Canada.  Senators  re- 
ceive, like  members  of  the  House  of  Commons,  a 
sessional  indemnity  of  $4,000  and  a  free  pass  on  the 
railways.  Governments  almost  invariably  select  sup- 
porters of  their  own  party  to  fill  vacancies  in  the 
Senate  and  the  granting  of  senatorships  is  regarded 
as  an  important  means  of  rewarding  party  services. 

Power  of  Senate. — The  Senate  has  the  same  powers 
as  the  House  of  Commons  with  regard  to  legislation, 
except  that  it  cannot  touch  money  bills,  which  are 
measures  to  impose  taxes  or  to  expend  public  money. 
Politically  the  House  of  Commons  is  far  more  import- 
ant than  the  Senate,  because  a  Government  can  sur- 
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vive  a  hostile  Senate  but  it  must  resign  as  soon  as  it 
is  shown  to  have  lost  the  confidence  of  the  elected 
House. 

Provincial  Representatives  in  House  of  Commons.— 

The  House  of  Commons  exemplifies  the  principles  of  re- 
presentation according  to  Provinces  and  to  popula- 
tion. By  the  B.N.A.  Act  the  Province  of  Quebec  must 
have  65  members  in  the  House  of  Commons,  and  other 
Provinces  have  the  same  proportion  of  members  as 
Quebec  on  the  basis  of  population,  subject,  however, 
to  the  provision  that  every  Province  is  entitled  to  at 
least  as  many  members  of  the  House  of  Commons 
as  it  has  Senators.  At  the  present  time  the  Provin- 
cial representation  in  the  House  of  Commons  is :  On- 
tario, 82;  Quebec,  65;  Saskatchewan,  21;  Alberta,  17; 
Manitoba,  17;  Nova  Scotia,  12;  New  Brunswick,  10; 
Prince  Edward  Island,  4,  and  Yukon  1,  making  a  total 
of  245.  On  the  basis  of  the  last  census  returns  there 
are  44,186  persons  in  Canada  to  each  member  of  the 
House  of  Commons. 

Parliament,  according  to  law,  must  hold  a  session 
at  least  once  in  twelve  months,  and  there  must  be  a 
general  election  after  a  period  not  exceeding  five 
years.  For  members  of  the  Senate  there  is  a  property 
qualification  of  $4,000,  but  no  property  qualification  is 
required  for  the  House  of  Commons.  A  Senator  must 
be  not  less  than  thirty  years  of  age;  for  the  House  of 
Commons  twenty-one  years  is  sufficient. 

Provincial  Legislatures. — The  Provincial  Legisla- 
tures are  constituted  and  conducted  in  much  the  same 
way  as  the  House  of  Commons.  Each  Province  makes 
its  own  laws  as  to  Provincial  elections.  Ontario  has 
the  largest  Assembly  with  90  members,  and  Prince  Ed- 
ward Island  the  smallest  with  30  members.  As  al- 
ready stated,  every  Provincial  Legislature  except  Que- 
bec is  now  unicameral.  The  maximum  duration  of  a 
Legislature  is  four  years,  except  in  Quebec,  Nova  Scotia 
and  New  Brunswick,  where  it  is  five  years.  Members 
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are  paid  sessional  indemnities  varying  from  $2,000 
in  the  larger  Provinces  to  $400  in  Prince  Edward 
Island. 

Study  Club  Questions. 

1.  Which  Legislatures  in  Canada  are  bicameral  and 
which  unicameral? 

2.  Why  have  the  majority  of  the  Provinces  abolished 
their  second  chambers? 

3.  How  did  the  two  Houses  of  Lords  and  Commons 
come  to  be  formed  in  England? 

4.  What  are   the   main   differences   between   the   two 
Houses  of  the  United  States  Congress? 

5.  How   are   Provinces   represented   in   the    Canadian 
Senate? 

6.  Do  you  think  that  the  Dominion  needs  a  Second 
Chamber? 

7.  Do  you  think  that  the  method  of  appointing  Life 
Senators   by   the   government   of  the    day   secures 
the  best  possible  kind  of  Second  Chamber? 

8.  How  do  the  powers  of  the  Senate  differ  from  those 
of  the  Commons? 

9.  How  is  representation  in  the  House   of  Commons 
distributed  among  the  Provinces? 

10.  Do  Provincial  Legislatures  differ  from  that  of  the 
Dominion  ? 


CHAPTER  IX. 
ELECTORS  AND  ELECTIONS. 

Electoral  Qualifications. — Democracy  implies  the 
election  of  the  Legislature  by  the  votes  of  the  people, 
but  this  does  not  mean  that  a  vote  must  be  exercised 
by  every  man,  woman  and  child.  Certain  qualifica- 
tions for  voting  are  required,  and  if  we  look  at  the 
history  of  electoral  laws  we  shall  see  that  these  quali- 
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fications  have  referred  at  different  times  to  age,  sex, 
nationality,  property,  residence,  education,  race  reli- 
gion and  property. 

Dominion  Franchise. — Of  the  three  main  kinds  of 
franchise  in  Canada  at  the  present  time,  Dominion, 
Provincial  and  municipal,  the  Dominion  is  subject  to 
the  least  restrictions.  The  Dominion  franchise  "is  con- 
ferred upon  all  British  subjects  who  are  of  the  full 
age  of  twenty-one  years  and  who  have  been  ordinarily 
resident  in  Canada  for  at  least  one  year  and  for  three 
months  resident  in  the  electoral  district  in  which  ap- 
plication is  made  for  registration." 

Persons  Excluded. — The  quoted  sentence  is  taken 
from  an  article  in  the  Canada  Year  Book  of  1937. 
The  article. proceeds  to  state  who  are  denied  the  vote: 
persons  in  prison  for  crime;  the  insane;  Indians  ordin- 
arily resident  on  an  Indian  reservation  who  did  not 
serve  in  the  War,  1914-18;  Judges;  persons  convicted 
of  illegal  electoral  practices;  inmates  of  public  institu- 
tions for  the  housing  of  the  poor;  Eskimos;  persons 
who  are  disqualified  by  reason  of  race  from  voting  at 
Provincial  elections,  and  who  did  not  serve  in  the 
War,  1914-18;  in  British  Columbia,  every  Doukhobor 
or  any  descendant  of  such  who  is  disqualified  from  vot- 
ing by  Provincial  law\ 

It  will  be  seen  that  the  Dominion  law  follows  that 
of  the  Provinces  in  excluding  certain  races ,  the  case 
of  the  Doukhobors  may  be  regarded  as  a  religious 
restriction;  there  is  no  sex  restriction,  and  no  pro- 
perty qualification,  though  pauper  residents  of  pub- 
lic institutions  are  barred  from  voting.  Until  recent 
times  the  receipt  of  public  relief  involved  disfranchise- 
ment  in  England. 

Property  Qualifications  Dispensed  With — At  the 
time  of  Confederation  the  Dominion  franchise  was 
granted  to  those  who  possessed  the  Provincial  fran- 
chise in  their  own  Province,  and  this  always  required 
a  property  qualification.  The  Dominion  enacted  its 
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own  Franchise  Act  in  1885,  confined  to  males  and 
based  upon  the  ownership  or  occupation  of  land  of  a 
special  value.  "Manhood  Suffrage,"  which  dispenses 
with  property  qualifications,  first  obtained  in  the 
North-West  Territories  and  then  in  Manitoba,  Alberta 
and  Saskatchewan. 

Votes  For  Women.— From  1898  to  1920  the  Do- 
minion Franchise  was  again  based  upon  Provincial 
law  and  manhood  suffrage  was  adopted  in  British 
Columbia  in  1903,  in  Ontario  in  1907,  and  in  New 
Brunswick  in  1916.  In  this  latter  year,  1916,  the 
three  Prairie  Provinces  went  further  and  adopted  what 
is  called  Adult  Suffrage  or  Universal  Suffrage,  by  ad- 
mitting women  to  vote  on  the  same  terms  as  men; 
British  Columbia  and  Ontario  did  likewise  the  follow- 
ing year,  and  New  Brunswick  enfranchised  women  in 
1919.  Nova  Scotia  gave  votes  to  women  on  the  same 
terms  as  men  in  1918,  but  here  a  property  qualifica- 
tion was  required.  By  1920,  women  were  voting  equal- 
ly with  men  in  seven  of  the  nine  Provinces  of  Canada. 
It  was  in  1920  that  a  new  Dominion  Franchise  Act 
was  passed,  distinct  from  the  laws  of  the  Provinces 
and  the  1920  Act,  with  some  minor  amendments,  re- 
gulates Dominion  voting  to-day. 

Different  Provincial  Franchises. — The  Provincial 
laws  regarding  voting  are  summarized  in  the  late  Sir 
J.  G.  Bourinot's  book,  "How  Canada  Is  Governed." 
The  most  interesting  points  to  note  is  that  women  do 
not  yet  vote  in  Quebec  Provincial  elections,  and  that 
both  Quebec  and  Prince  Edward  Island  retain  some 
modest  property  qualifications.  The  Prince  Edward 
Island  Legislature  has  two  sets  of  members,  called 
Councillors  and  Assemblymen,  elected  on  different 
basis.  Formerly  the  Legislature  consisted  of  two 
Chambers,  the  Council  and  the  Assembly,  these  were 
united  into  one  Chamber  in  1893,  but  continued  to 
be  separately  elected.  Councillors  are  elected  by  voters 
with  real  estate  to  the  value  of  $325,  and  Assemblymen 
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by  what  is  practically  manhood  suffrage.  I  am  in- 
debted to  Sir  J.  G.  Bourinot's  book  for  the  following 
summary  of  qualifications  for  voting  at  Provincial  elec- 
tions : 

British  Columbia. — Adults  resident  in  province  for 
six  months  and  in  electoral  district  for  one  month,  who 
are  able  to  read  election  act,  excluding  Japanese, 
Chinese,  Hindus  and  Indians. 

Manitoba — Adults  resident  in  province  for  twelve 
months  and  in  the  electoral  division  for  three  months. 
Persons  of  Indian  blood  receiving  an  annuity  or  treaty 
money  from  Crown  cannot  vote. 

Ontario. — Adults  resident  in  Canada  for  twelve 
months,  and  for  three  months  in  the  electoral  district. 
Certain  Indians  can  vote  on  special  conditions. 

Quebec. — Owners,  occupants  and  tenants  entered 
on  the  valuation  roll  with  their  sons  and  other  de- 
scendants, sons-in-law  and  stepsons,  with  adopted  sons 
and  other  persons  treated  as  belonging  to  the  family, 
provided  the  above  are  domiciled  with  the  parent; 
teachers  and  professors ;  navigators  who  are  part  own- 
ers of  a  registered  ship;  fishermen,  owners  of  boats  and 
fishing  gear  of  the  value  of  at  least  $50;  annuitants; 
priests  and  ministers  of  religious  bodies,  and  persons 
who  in  any  way  receive  an  average  revenue  worth 
$10  a  month. 

New  Brunswick. — Residents  in  a  district  for  six 
months  before  the  making  up  of  voters'  lists. 

Nova  Scotia. — Residents  of  the  county  for  six  months 
next  before  the  first  day  of  January  preceding  the 
meeting  of  the  revisers. 

Prince  Edward  Island. — Residents  in  the  Province 
for  twelve  months  and  in  the  electoral  district  two 
months  preceding  the  issue  of  the  writ  of  election.  Pro- 
perty qualification  has  been  mentioned  above. 

Alberta. — Residents  for  twelve  months  in  the  Pro- 
vince and  three  months  in  the  electoral  district.  In- 
dians excluded. 
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Saskatchewan. — Residents  for  twelve  months  in 
electoral  district.  Indians  and  persons  of  Chinese 
origin  have  no  votes. 

Yukon. — Twelve  months  residence.  Indians  exclud- 
ed. 

Municipal  Franchise. — The  lowest  qualifications  are 
required  to  vote  for  the  Dominion  Parliament,  which 
is  the  highest  authority  in  Canada,  and  the  highest 
qualifications  are  required  to  vote  for  Municipal  Coun- 
cils, which  rank  lowest  in  the  hierarchy  of  govern- 
ment. Municipal  electors  are  those  whose  names  ap- 
pear on  the  Assessment  Roll  of  property  or  receivers 
of  incomes  assessed  for  municipal  taxation.  The 
minimum  of  property  required  for  the  franchise  differs 
from  Province  to  Province,  and  it  is  higher  in  cities 
than  in  towns,  and  higher  in  towns  than  in  villages. 
Thus  the  minimum  valuation  in  Ontario  cities  to  qua- 
lify for  the  municipal  vote  is  $400.  Farmers'  sons  resi- 
dent with  their  parents  may  vote.  This  is  an  excep- 
tion to  the  rule,  generally  enforced  in  the  municipali- 
ties, that  only  direct  payers  of  taxes  may  vote.  Wo- 
men have  the  municipal  vote  in  all  Provinces  except 
Quebec  and  Prince  Edward  Island,  provided  that  they 
have  the  property  qualifications. 

Electoral  Terms  Explained. — Certain  terms  that 
have  been  used  in  the  foregoing  summaries  of  quali- 
fications may  need  explanation. 

Electoral  District. — For  the  purpose  of  election  the 
country  is  divided  into  districts,  also  called  divis- 
ions, constituencies  and  ridings,  each  of  which  may 
return  one  member  to  Parliament  or  the  Provincial 
Legislature.  There  are  a  few  two-member  constituen- 
cies in  existence.  The  electoral  divisions  of  municipali- 
ties are  called  wards,  and  some  wards  return  three 
members.  Generally  speaking,  electoral  divisions, 
both  Dominion  and  Provincial,  are  kept  within  county 
boundaries.  Sometimes  a  whole  county  constitutes  a 
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single  electoral  district,  but  the  more  populous  coun- 
ties may  have  two,  three  or  four  districts,  each  return- 
ing a  member.  Dominion  and  Provincial  authorities 
each  legislate  for  their  own  elections  and  Dominion 
and  Provincial  constituencies  do  not  always  coincide. 

Redistribution  and  "Gerrymander." — At  intervals 
the  Government  effects  what  is  called  a  redistribution 
of  seats,  changing  the  boundaries  of  electoral  divis- 
ions. Redistribution  is  often  equitably  required  be- 
cause of  changes  in  population.  When  a  Government 
unfairly  draws  the  lines  of  electoral  districts  to  favor 
its  own  political  party  it  is  accused  of  "gerryman- 
dering." A  certain  politician  named  Elbridge  Gerry, 
in  Massachusetts,  was  responsible  for  re-drawing  the 
lines  of  electoral  districts  so  that  one  of  them  had  a 
lizard-like  appearance  on  the  map.  "It's  a  sala- 
mander," was  one  humorous  comment,  and  a  wit  capped 
this  by  saying,  "It's  a  Gerrymander." 

Voters'  Lists. — No  person  may  legally  vote  at  any 
election  unless  his  or  her  name  is  on  the  Voters'  List 
for  the  election  in  question.  But  if  the  name  of  an 
unqualified  person,  as  an  infant,  should  get  on  the  list 
by  some  mistake,  the  infant's  vote  must  be  accepted 
by  the  deputy  returning  officer.  Dominion  Voters' 
Lists  are  made  by  Dominion  Franchise  Commissioners 
every  year.  The  Municipal  Voters'  List  is  made  by 
the  Clerk  of  the  Municipality  from  the  Assessment 
Roll,  and  the  list  is  posted  in  public  places  to  be  ex- 
amined by  interested  citizens.  Any  one  whose  name 
is  omitted,  or  may  wish  to  have  another  name  struck 
off,  can  appeal  or  complain  by  giving  notice  to  the 
Clerk  within  a  month  of  the  posting  of  the  list.  A 
Court  of  Revision  deals  with  these  appeals  and  com- 
plaints. 

The  Provincial  lists,  in  the  case  of  Ontario,  are 
made  by  a  Voters'  Registration  Board  in  each  county. 
The  Board  divides  the  electoral  districts  into  registra- 
tion districts  and  appoints  district  registrars,  who  go 
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from  house  to  house  compiling  their  list  of  voters. 
The  Board  has  the  completed  lists  posted  in  public 
places.  A  time  is  then  allowed  when  persons  whose 
names  have  been  omitted  may  apply  to  the  registrar 
for  inclusion  in  the  Voters'  Lists.  Supplementary  Lists 
are  then  published  with  the  names  of  those  whose  ap- 
plications are  admitted.  Those  whose  applications  have 
been  refused  by  the  registrar  may  go  to  a  Board  of 
Appeal  for  the  County  Registration  Board,  the  decision 
of  which  is  final. 

Election  Writs  are  the  orders  sent,  in  the  name  of 
the  King,  to  Returning  Officers,  stating  the  date  when 
nominations  of  candidates  for  election  must  take  place. 

The  Returning  Officer  is  the  person  appointed  to 
conduct  the  election  in  a  constituency.  A  constituency 
is  divided  into  polling  subdivisions,  each  of  which  has 
a  polling  place  or  station,  and  the  person  in  charge 
of  a  polling  station  is  called  a  Deputy  Returning  Offi- 
cer. 

Nomination  means  handing  to  the  Returning  Officer, 
on  a  prescribed  form,  the  name  of  a  candidate  for  elec- 
tion. In  a  Dominion  election  the  nomination  form 
must  bear  the  signatures  of  25  electors  and  there 
must  be  a  deposit  of  $200  with  the  Returning  Officer. 
The  deposit  is  returnable  to  the  candidate  after  the 
election  unless  he  fails  to  receive  at  least  one-half  of 
the  number  of  votes  given  to  the  successful  candidate. 
The  purpose  of  the  deposit  requirement  is  to  discour- 
age candidatures  which  are  not  likely  to  obtain  much 
public  support. 

Study  Club  Questions, 

1.  Does  Democracy  demand  that  every  person  should 
have  an  equal  right  to  vote? 

2.  Are   there   restrictions   on   the   right    to    vote    in 
Canada? 
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3.  Would  you  object  to  any  of  the  electoral  restrictions 
in  Canada? 

4.  Which  disqualifications  have  been  abolished  since 
Confederation  ? 

5.  How  would  you  explain  the  fact  that  the  Provinces 
longest  settled  were  the  latest  to  widen  the  basis 
of  franchise? 

6.  To  what  extent  are  property  qualifications  still  re- 
quired in  Canadian  elections? 

7.  What  is  an  Electoral  District? 

8.  How  does  a  qualified  person  get  his  or  her  name 
on  the  Voters'  Lists. 

9.  How  is  a  candidate  nominated  for  an  election? 


CHAPTER  X. 
POLITICAL  PARTIES. 

To  explain  how  a  country  like  Canada  is  governed 
without  setting  forth  the  place  of  the  party  system 
is  like  playing  Hamlet  without  the  Prince  of  Denmark, 
yet  many  admirable  writers  of  textbooks  do  it,  prob- 
ably because  the  subject  is  so  controversial,  and  as 
there  is  no  law  prescribing  the  action  of  parties,  it  is 
not  possible  to  speak  of  them  with  provable  accuracy 
as  in  the  case  of  the  legal  constitution. 

Government  by  Party.— Democratic  government  in 
Canada  has  always  been  party  government.  The  same 
is  true  of  Britain,  the  United  States  and  other  coun- 
tries that  are  considered  the  leading  exponents  of 
democracy.  We  have  grown  so  accustomed  to  party 
government  that  we  fail  to  notice  it  is  seemingly  op- 
posed to  true  democracy.  Democracy,  according  to 
Abraham  Lincoln's  popular  definition,  means  govern- 
ment by  the  people  and  for  the  people.  Party  means 
part,  the  very  opposite  of  the  idea  of  the  whole,  or 
the  community,  which  is  implied  by  the  word  People. 


Political  Parties  47 

All  good-  government,  democratic  or  otherwise,  must 
aim  at  the  Common  Good.  Government  by  a  party 
for  a  party  stands  obviously  condemned  according  to 
ethical  standards.  If  our  system  is  to  be  justified  it 
must  be  shown  that  though  it  is  government  by  a  party 
it  is  government  for  the  good  of  the  whole  community. 

Time  Before  Party  Was  Necessary. — When  the  King 
was  the  real  and  undisputed  Executive  in  English  Gov- 
ernment there  were  no  parties.  Varying  combinations 
of  individuals  provided  the  Crown  with  the  majorities 
that  it  needed  on  different  occasions.  Members  voted 
according  to  their  views  of  the  merits  of  each  ques- 
tion presented  or  at  worst,  their  views  of  their  own 
interests.  As  an  adverse  vote  did  not  involve  resigna- 
tion of  the  Government  or  dissolution  of  Parliament 
there  was  no  necessity  for  a  compact,  disciplined  party 
to  assure  the  Government  of  a  majority. 

Origin  of  Party  in  England. — The  first  appearance 
of  party  formations  was  when  Parliament,  under  the 
Stuarts  in  England,  began  to  challenge  the  preroga- 
tives of  the  King  and  to  attempt  to  increase  its  own 
powers.  There  was  a  division  between  Parliamentar- 
ians and  Royalists.  Later,  the  nicknames  Whig  and 
Tory  came  to  be  used,  and  roughly  speaking,  the 
Tories  were  more  favorable  to  royal  power  than  were 
the  Whigs.  Attempts  are  often  made  to  explain  party 
in  terms  of  economic  interests,  and  then  it  is  said 
that  the  Whigs  were  the  large  landowners  and  the 
moneyed  and  commercial  classes,  while  the  Tories  were 
the  smaller  landlords,  whose  interests  were  chiefly 
agricultural.  There  is  a  measure  of  truth  in  this, 
but  it  is  far  from  being  the  whole  truth,  for  party 
divisions  in.  eighteenth  century  England  cannot  be 
explained  wholly  in  terms  of  economic  class,  any  more 
than  party  divisions  in  Canada  to-day. 

Party  in  Canada. — Party  divisions  in  Canada  be- 
fore the  grant  of  Responsible  Government  were  large- 


48  Social  Study  For  Canadians 

ly  due  to  conflicts  between  the  Executive  and  the  elect- 
ed Legislature.  The  latter  aspired  to  the  same  control 
of  the  Executive  as  had  been  attained  by  Parliament 
in  England.  Those  who  supported  the  Executive 
called  themselves  Loyalists  and  their  opponents  called 
themselves  Reformers,  though  among  those  bearing 
this  latter  name  were  differences  as  wide  as  those  be- 
tween the  moderate  Robert  Baldwin  and  the  extremist 
William  Lyon  Mackenzie.  Though  we  may  discern 
parties  at  this  time  there  was  not  yet  a  party  system 
of  government. 

Implication  of  Responsible  Government. — Respon- 
sible Government  granted  in  1847,  meant  that  the  Cabi- 
net had  to  be  composed  of  members  "possessing  the 
confidence  of  the  assembly,"  i.e.,  supported  by  a  ma- 
jority. Thus  Responsible  Government  called  for  a 
stable  party  to  make  it  workable.  A  government  that 
had  no  majority  it  could  depend  on,  and  that  must 
resign  whenever  one  of  its  proposals  was  defeated  on 
a  vote  would  not  be  able  to  govern  at  all.  Even  if 
resignation  was"  not  compulsory  except  on  a  declared 
vote  of  no  confidence,  a  Government  that  could  not 
rely  upon  a  majority  for  what  it  considered  essential 
measures  would  be  deplorably  ineffective. 

Government  Must  Have  Loyal  Support. — Members 
of  a  Government  are  presumably  the  ablest  leaders 
that  the  majority  party  has  in  its  ranks,  and  as  Min- 
isters in  office,  they  have  .better  opportunities  than 
private  members  of  knowing  what  is  needed  in  the 
business  of  government.  Hence  it  is  reasonable  to  ask 
the  private  member  to  trust  his  leaders  and  support 
them  steadily,  even  though  it  sometimes  means  giving 
them  the  benefit  of  the  doubt.  His  support  of  them 
should  not  be  slavish  submission,  else  it  would  be 
futile  to  elect  him  as  a  representative  member  in  a 
deliberative  assembly ;  he  can  give  information  and  ad- 
vice to  the  Government,  if  he  is  so  qualified,  in  the 
course  of  debate,  and  he  has  private  access  to  Ministers 
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and  can  make  representations  which  will  receive  con- 
sideration. Unsparing  public  criticism  of  the  Govern- 
ment and  its  measures  is  the  job  of  the  Opposition, 
and  when  there  is  an  efficient  Opposition  there  is 
usually  no  lack  of  debate  on  important  measures,  al- 
ways assuming  that  there  is  no  collusion  between  Gov- 
ernment and  Opposition,  as  when  both  have  been 
guilty  of  malpractices  and  have  a  common  desire  to 
prevent  too  much  light  being  shed  on  them. 

Party  Organization  in  Country. — The  need  for 
party  organization  to  support  the  Government  in  the 
Legislature  naturally  leads  to  party  organization  in  the 
country,  and  in  each  electoral  district  or  constituency. 
A  party  that  hopes  to  form  a  Government  must  have 
its  candidates  in  a  very  large  number  of  constituen- 
cies, if  not  in  all.  To  this  end  it  draws  up  what  is 
called  a  platform,  or  election  programme  of  measures 
it  would  favor  if  returned  to  power.  The  platform  has 
to  be  made  wide  enough  to  appeal  not  only  to  a  ma- 
jority of  the  electors,  but  also  a  majority  of  consti- 
tuencies, and  measures  that  would  win  favor  in  one 
constituency  would  arouse  hostility  in  another.  Hence 
political  party  platforms  tend  to  be  drawn  in  general 
terms  which  may  mean  quite  different  things,  and 
during  an  election  campaign  the  spokesmen  give  the 
stress  and  the  interpretation  to  items  in  the  party 
platform  that  will  best  recommend  it  to  their  particu- 
lar audience.  Speeches  in  the  West  may  differ  con- 
siderably from  those  in  the  East  on  behalf  of  the  same 
party  in  the  same  campaign. 

Organization  on  National  Scale. — Generally  speak- 
ing, only  a  very  large  party  with  nation-wide  organ- 
ization can  hope  to  be  able  to  return  enough  members 
to  constitute  a  legislative  majority  and  form  a  Gov- 
ernment. As  politicians  are  always  anxious,  for  some 
reasons  which  are  good  and  other  reasons  which  are 
not  so  good,  to  be  attached  to  the  Government,  the 
iiation-Avide  parties  have  advantages  over  the  narrow- 
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er  sectional  and  regional  parties.  The  various  Pro- 
vincial Farmers'  Movements  in  Canada  which  have 
gone  into  Federal  politics — always  disclaiming  the 
name  of  party — have  ended  by  asssociating  themselves 
with  one  of  the  regular  political  parties  of  nation-wide 
organizations. 

Reduction  of  Parties  to  Two. — Despite  W.  S.  Gil- 
bert, who  sang  that  every  boy  and  every  gal  who  is 
born  into  this  world  alive  is  either  a  little  Liberal  or 
else  a  little  Conservative,  there  is  no  natural  law  divid- 
ing people  into  two  schools  of  of  political  opinion.  But 
the  machinery  of  the  party  system  works  best  when 
there  are  not  more  than  two  parties,  one  with  the 
Government  and  the  other  in  Opposition,  the  latter 
being  sufficiently  homogenous  to  appear  as  a  possible 
alternative  Government.  France  has  managed  for 
sixty  or  seventy  years  to  function  with  a  multipli- 
city of  parties  or  groups  and  all  French  Cabinets  are 
Coalitions,  but  in  Anglo-Saxon  countries  it  seems  to 
be  the  fate  of  third  parties  to  be  eliminated  or  absorbed 
as  quickly  as  they  appear.  For  the  same  reason  "In- 
dependent" or  non-party  members  in  the  Legislature 
are  rarities.  Not  being  pledged  to  support  a  party, 
they  have  no  party  to  support  them,  and  their  ineffec- 
tualness  leads  to  their  disappearance,  though  as  indi- 
diduals  their  talents  may  be  of  the  highest  order,  as 
in  the  case  of  Henri  Bourassa. 

Parties  and  Principles. — I  have  explained  the  party 
system  as  a  mechanical  necessity  of  the  existing  form 
of  representative  government,  not  as  an  expression 
of  conflicting  political  ideas  in  the  country.  At  cer- 
tain periods,  no  doubt,  in  different  countries,  party 
divisions  have  corresponded  to  divergent  conceptions 
of  policy  and  of  interest.  In  England  the  Conserva- 
tive Party  for  a  hundred  years  has  been  associated 
more  closely  than  any  other  party,  with  the  agricul- 
tural interest;  the  Liberal  Party  in  England  for  gen- 
erations was  the  strong  defender  of  Free  Trade.  In 
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Canada,  too,  at  one  time,  the  tariff  was  the  broad 
issue  dividing  Liberal  and  Conservative  Parties,  and 
throughout  the  whole  period  since  Confederation  it  is 
true  that  the  upward  movement  of  the  tariff  has  been 
due  to  the  Conservative  Party.  Yet  as  the  Liberals 
have  generally  maintained  the  tariffs  that  the  Conser- 
vatives have  imposed,  not  even  the  tariff  question 
marks  any  deep  division  of  principle  between  the  two 
major  Canadian  parties.  The  words  "Liberal"  and 
"Conservative"  taken  in  their  etymological  meanings 
fail  to  express  any  characteristic  difference  between 
the  parties,  and  though  in  campaign  speeches  and  elec- 
tion literature  the  differences  are  represented  as  those 
between  Darkness  and  Light,  Progress  and  Reaction, 
People  and  Plutocracy,  scarcely  even  the  simplest 
person  is  deceived. 

The  Rules  of  the  Game. — As  it  takes  two  teams  to 
play  a  game  of  football,  so  it  requires  two  parties  to 
make  our  present  system  of  democratic  government 
workable.  Football  may  be  played  well  or  ill,  with 
good  sportsmanship  or  bad,  and  similarly  the  party 
system  may  be  a  good  servant  of  democracy  or  it  may 
be  a  corrupt  traitor  bringing  democracy  to  destruction. 
There  are  problems  connected  with  the  working  of 
democracy  that  it  is  necessary  to  study  and  solve. 

Study  Club  Questions. 

1.  What  is  Party  Government? 

2.  Was   there   ever   a  system   of  parliamentary   gov- 
ernment without  party? 

3.  How  have   the  words   Tory,   Whig,   Loyalist    and 
Reformer   been   used   as   party   names   in   English 
and  Canadian  history; 

4.  Is  a  party  system  necessary  to  Responsible  Gov- 
ernment ? 

5.  Should  M'embers  of  a  Legislature  speak  and  vote 
independently  of  party  ties? 
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6.  Should  parties  be  organized  nationally,  provincially 
or  locally? 

7.  Does   the   parliamentary   system   work   best   when 
there  are  not  more  than  two  parties,  and  if  so,  why? 

8.  Is  the  division  into  parties  due  to  basic  differences 
of  political  opinion? 


CHAPTER  XI. 
QUALITIES  AND  DEFECTS  OF  PARTY  SYSTEM. 

Government  Must  Have  Unity— St.  Thomas  Aquinas 
in  a  little  book  which  he  wrote  on  Government,  argues 
in  favor  of  monarchy,  or  Government  by  the  One. 
The  basis  of  his  argument  is  the  necessity  for  unity 
in  a  government.  Whether  or  not  we  draw  the  con- 
clusion in  favor  of  monarchy  there  can  be  110  doubt  of 
the  fact  that  the  governing  body,  whether  it  be  a  single 
person  or  a  group,  must  be  capable  of  arriving,  with- 
out too  much  delay,  at  united  decisions.  It  is  the  teach- 
ing of  Holy  Scripture  that  nothing  divided  against 
itself  can  stand.  Unity  is  absolutely  essential  to  gov- 
ernment. There  can  be  a  certain  amount  of  imperfec- 
tion in  things  human  without  fatal  results,  and  it  is 
possible  to  keep  some  questions  waiting  a  longer  or 
shorter  time  before  the  unity  necessary  for  decision 
may  be  achieved.  Thus  Governments  in  Canada  may 
be  dilatory  in  dealing  with  the  situation  created  by 
the  stupendous  losses  on  railways,  not  because  any 
statesman  is  satisfied  with  leaving  things  as  they  are, 
but  because  no  constructive  solution  commands  the 
necessary  assent  of  the  different  interests  that  would 
be  affected.  Similarly  the  Government  is  non-com- 
mittal on  vital,  issues  of  external  policy  and  defence, 
not  perhaps  because  of  differences  in  the  Government, 
but  differences  in  the  country.  In  a  crisis  the  need 
for  unity  would  probably  impose  itself  on  Government 
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and  country,  but  then  a  terrible  price  might  have  to 
be  paid  for  the  time  lost.  Lack  of  unity  is  always  a 
weakness  in  government,  and  beyond  a  certain  degree 
it  becomes  paralysis  and  there  is  no  government.  A 
ship  must  be  under  a  single  command,  and  so  must  a 
community.  The  very  word  government  is  derived 
from  one  which  means  navigation. 

Unity  From  Party. — Government  must  be  One,  yet 
Democracy  means  government  by  the  Many.  How, 
then,  is  democratic  government  possible?  Only  by  the 
Many  being  a  unity.  Parties  mean  parts,  which  im- 
ply division;  parties  oppose  each  other,  and  opposi- 
tion is  contrary  to  unity.  However,  this  is  not  the 
whole  truth.  Party  may  imply  division  on  the  one 
hand  but  at  the  same  time  it  may  imply  combination, 
which  is  unity.  Let  us  suppose  that  500  men  from  dif- 
ferent parts  of  Canada  assemble  at  Ottawa  as  repre- 
sentatives in  the  Federal  Parliament  of  their  500  dif- 
ferent localities.  They  have  no  party  affiliations  what- 
ever. Suppose  that,  by  extraordinary  good  fortune 
and  good  will,  an  Executive  Committee,  or  Cabinet, 
of  about  20  members,  is  formed  from  the  500  represen- 
tatives. The  Government  could  hardly  trust  to  good 
fortune  and  good  will  continuing  over  a  period  of 
years  so  that  on  every  measure  of  importance  they 
would  get  the  votes  of  a  majority  in  the  House.  The 
Government  would  certainly  take  steps  to  assure  itself 
of  the  support  of  a  majority  on  which  it  could  rejy. 
The  creation  of  a  party  of,  say,  260  members,  would  be 
a  division  of  the  assembly  in  one  sense,  but  in  another 
it  would  be  the  creation  of  a  new  unity,  something 
overriding  the  differences  between  260  individuals. 
Experience  has  shown  that  it  is  necessary  and  inevit- 
able for  governments  in  democratic  countries  to  seek 
to  have  organized  parties  for  their  support. 

Party  in  Opposition. — There  is  not  the  same  neces- 
sity in  the  legislative  chamber  for  those  outside  the 
ranks  of  Government  supporters  to  be  organized  as  a 
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disciplined  party  of  opposition.  More  liberty  is  usually 
found  on  the  Opposition  benches  than  on  the  Govern- 
ment side  of  the  House.  But  when  an  Opposition  de- 
sires to  turn  out  a  Government  from  office  it  finds  it 
necessary  to  unite  behind  a  strong  leadership.  Thus 
the  Opposition,  though  a  part  or  party  in  relation  to 
the  whole  Legislature,  becomes  a  unity  considered  in 
itself  and  in  its  aim  to  defeat  the  Government,  and 
there  is  vastly  more  effective  unity  in  a  chamber  divided 
into  two  disciplined  parties  of  Government  and  Op- 
position than  in  one  where  every  man  is  his  own 
leader. 

Party  Organization  for  Elections. — It  has  been 
shown  that  party  organization  in  the  Legislature  is  ne- 
cessary and  inevitable,  and  very  much  the  same  is  true 
of  the  country  at  large  and  the  electoral  districts.  In 
each  constituency  there  must  be  some  organization  to 
put  forward  candidates,  to  recommend  them  to  the 
electors  and  to  campaign  for  them.  Even  the  names 
of  most  candidates  are  strange  to  the  mass  of  elec- 
tors in  large  constituencies  until  they  have  been  me- 
thodically publicised.  If  it  were  entirely  a  matter 
of  choosing  the  best  man,  that  is.  of  voting  for  can- 
didates on  personal  grounds,  the  elector  would  seldom 
have  the  information  necessary  to  make  a  decision. 
Moreover,  in  the  absence  of  party  organization  a  mul- 
tiplicity of  candidates  might  be  expected  to  add  to  the 
confusion. 

Non-party  Municipal  Elections. — Municipal  elec- 
tions in  Canada  may  be  cited  as  an  example  of  non- 
party  election,  and  they  are  instructive  to  the  politi- 
cal student  because  they  are  unusual.  In  Great  Bri- 
tain and  the  United  States  municipal  elections  are 
fought  on  party  lines.  In  Canadian  municipal  elec- 
tions, every  candidate  must  have  some  campaign  or- 
ganization, though  he  provides  and  finances  it  him- 
self. He  gets  publicity,  that  is,  he  becomes  known  to 
the  electors,  often  by  fighting  a  number  of  elections 
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unsuccessfully.  Once  returned,  he  has  the  ad- 
vantage in  subsequent  elections  because  his  name  has 
become  familiar  to  the  voters  who  know  nothing  about 
candidates  except  their  names,  and  naturally  prefer  a 
familiar  name  to  a  strange  one. 

Newspaper  Electioneering. — In  Toronto  the  rival 
newspapers  perform  seme  of  the  functions  of  parties 
at  municipal  elections.  Each  newspaper  compiles  a 
list  of  candidates  whom  it  recommends  to  its  readers 
for  support,  and  readers  are  largely  guided  by  their 
favorite  newspaper,  for  in  the  absence  of  party  lisls 
they  may  have  no  other  guidance  whatever.  Candi- 
dates are  very  eager  to  be  placed  on  a  newspaper  list, 
and  a  candidate  with  no  newspaper  supporting  him 
has  practically  no  chance.  Some  very  strong  candi- 
dates may  get  support  from  two  or  more  rival  ne\Vs- 
papers,  but  as  a  rule  the  papers  like  to  have  opposing 
lists.  The  desire  to  back  winners  causes  the  papers 
to  exercise  discrimination  in  admitting  names  to  their 
lists.  As  newspaper  support  is  so  important,  Toronto 
Mayors,  Controllers  "and  Aldermen  are  very  much  sub- 
ject to  newspaper  influence.  The  system  works  rea- 
sonably well,  judged  by  results,  for  Toronto  gets  fairly 
good  municipal  government. 

Federal  and  Provincial  Platforms. — In  -Provincial 
and  Federal  elections  the  voters  need  to  know  about 
the  measures  as  well  as  the  men  between  which  they 
must  choose.  The  electoral  programme  or  platform  for 
which  a  candidate  stands  is  at  least  as  important  as 
his  personal  merits,  and  no  programme  has  any  chance 
of  being  realized  unless  it  is  common  to  a  sufficient 
number  of  candidates.  Hence  the  need  of  Provincial 
and  Federal  parties,  as  the  case  may  be,  to  draw  up 
platforms  on  the  wider  public  issues  and  to  place  in 
each  constituency  candidates  who  will  stand  upon  the 
adopted  platform.  Only  thus  can  the  individual  voter 
have  an  opportunity  of  judging  the  merits  of  policies 
which  transcend  local  interests,  and  onlv  thus  can 
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he  vote  for  a  candidate  pledged  to  a  particular  line  of 
policy,  sponsored  by  a  party  with  reasonable  hopes  of 
attaining-  power  to  put  its  programme  into  effect.  The 
party  system  educates  the  electorate  on  national  poli- 
cies and  it  presents  issues  in  ways  that  enable  the  elec- 
tor to  choose  between  rival  leaders  and  rival  pro- 
grammes. 

Objections  to  Party  System. — A  defect  of  the  party 
system  is  that  the  selection  of  Ministers  is  limited 
to  the  ranks  of  the  party  in  power,  and  the  ablest  men 
may  be  passed  over  because  they  do  not  belong  to 
the  fortunate  party.  There  are  circumstances  in 
which  this  defect  may  not  be  very  serious.  It  may 
be  that  political  life  in  a  country  attracts  so  many 
able  men  that  there  is  an  abundance  of  talent  in  one 
party.  If  the  outstandingly  able  men  excluded  from 
office  because  of  party  are  in  the  Legislature,  the 
country  will  have  the  benefit  of  their  services  in  Op- 
position. But  then  it  is  objected  that  it  is  another 
absurdity  of  the  party  system  that  one  set  of  men 
are  given  the  task  of  governing  a  country,  which 
is  difficult  enough  to  do  well,  and  another  set  of 
men,  the  ablest  available,  are  given  the  task  of  op- 
posing and  obstructing  and  discrediting  and  defeat- 
ing the  Government  by  all  the  means  in  their  power. 
The  answer  to  this  is  that  being  subject  to  Opposition 
criticism  helps  to  keep  the  Government  in  salutary 
fear  of  doing  things  for  which  it  ought  to  be  criti- 
cized, and  when  the  Opposition  really  succeeds  in 
being  obstructive  it  is  usually  when  it  has  the  sup- 
port, rightly  or  wrongly,  of  public  opinion.  Conflict 
between  Government  and  Opposition  is  confined  to  do- 
mestic issues  and  does  not  prevent  the  formation  of 
a,  National  Front  against  external  enemies. 

"His  Majesty's  Opposition."  —  The  phrase  "His 
Majesty's  Opposition,"  sometimes  used  in  England, 
indicates  that  the  Opposition  has  a  constitution- 
al place  and  function,  that  it  is  a  part  of 
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the  system  of  government,  even  though  it  aims  to 
turn  out  the  Government.  In  the  Federal  House, 
and  in  the  New  Brunswick  Legislature,  as  in  the 
British  House  of  Commons,  the  Leader  of  the  Opposi- 
tion is  paid  a  special  salary.  The  Opposition  secures 
public  discussion  of  the  acts  of  the  Government. 

Party  Government  for  Common  Good. — If  the  Op- 
position serves  a  public,  not  merely  a  party  purpose, 
much  more  so  does  the  Government.  Though  elected 
by  party,  the  Government  is  His  Majesty's  Govern- 
ment and  is  expected  to  govern  in  the  common  in- 
terest, to  which  party  interests  are  subordinated. 
When  there  is  free  discussion  in  the  Legislature,  in 
the  press  and  on  the  platform,  it  is  usually  the  im- 
pelling party  interest  of  the  Government  to  act  in 
ways  that  win  the  approval  of  public  opinion,  for 
any  display  of  partizanship,  beyond  what  custom  has 
made  toleraible,  would  antagonize  that  large  and  de- 
cisive section  of  the  electorate,  sometimes  called  the 
"floating  vote,"  which  is  not  permanently  attached 
to  any  party. 

To  sum  up,  our  conclusion  is  that  a  party  system 
is  necessary  to  democratic  representative  government, 
and  that  it  may  be  compatible  with  government  for 
the  common  good.  If  it  fails  to  secure  good  govern- 
ment it  is  because  of  abuses  for  which  men  are  to  be 
blamed,  and  not  the  system. 

Study  Club  Questions. 

1.  Is  it  really  necessary  for  a  government  to   be   a 
unity  ?    Give  reasons  for'  your  answer. 

2.  How  can  a  democratic  government  be  a  united  gov- 
ernment? 

3.  Do  parties  help  or  hinder  unity  in  government? 

4.  What  is  the  unifying  influence   of  parties   in  the 
constituencies? 

5.  Are  there  examples  of  non-party  elections? 
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6.  Does  the  party  system  exclude  much  of  the  best 
talent  from  the  public  service? 

7.  Is  the  phrase  "His  Majesty's  Opposition"  justified 
in  experience? 

8.  Can   there  be  Government  by  Party  for  the  com- 
munitv  ? 


CHAPTER  XII. 
ABUSES  OF  POLITICAL  PARTIES. 

Defects  Distinct  From  Abuses. — Defects  to  which 
political  parties  are  subject  by  their  nature  must  be 
distinguished  from  evils  due  to  their  wrong  use  by 
human  agents.  If  the  evils  attendant  upon  the  party 
system  in  Canada  to-day  were  inherent  in  the  system, 
it  would  be  difficult  to  retain  faith  in  democracy,  but 
it  can  be  shown  that  the  worst  evils  are  not  incur- 
able, for  they  do  not  belong  essentially  to  the  system 
but  proceed  from  the  men  responsible  for  the  working 
of  the  system  and  they  may  be  removed  if  there  is 
a  higher  moral  tone  in  the  community. 

Parties'  Dependence  en  Private  Interests. — Political 
parties  should  exist  to  serve  public,  not  private  ends. 
This  must  be  admitted  as  axiomatic.  The  strongest 
argument  against  the  party  system  is  that  parties  must 
look  for  support  to  private  interests,  and  they  are 
tempted  to  purchase  that  support  at  the  public  ex- 
pense. If  the  temptation  were  irresistible,  if  parties 
found  it  virtually  necessary  to  adopt  corrupt  prac- 
tices, democracy  could  scarcely  be  defended.  As  de- 
mocracy is  now  under  challenge  throughout  the  world 
its  weaknesses  must  be  uncovered  in  order  that  they 
may  be  remedied. 

Cost  of  Electioneering. — The  desire  of  money,  says 
the  Apostle,  is  the  root  of  all  evil,  and  the  evils  in 
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party  life  are  chiefly  due  to  the  fact  that  parties  have 
to  be  financed.  A  federal  general  election  costs  sev- 
eral millions  of  dollars  to  the  parties.  Certain  by- 
elections  have  cost  as  much  as  $40,000  each,  and  it  is 
probably  conservative  to  say  that  the  average  expen- 
diture in  the  constituencies  is  not  less  than  $6,000. 
Besides  the  election  expenditures  there  are  the  per- 
manent, every-day  expenses  of  the  maintenance  of  the 
party  machines.  The  federal  party  expenditures  are 
duplicated  provincially  and  to  a  large  extent  the  prob- 
lem appears  also  in  the  municipalities.  Besides  cash  ex- 
pended political  services  are  paid  for  in  patronage 
at  the  public  cost,  and  this  may  be  much  the  heaviest 
item  of  all. 

Secret  Sources  of  Money. — The  millions  of  dollars 
in  the  party  funds  are  raised  secretly,  and  they  are 
spent  secretly.  Candidates  are  required  by  law  to 
give  accounts  of  their  election  expenses,  which  must 
not  exceed  a  certain  amount,  but  not  all  election  ex- 
penditures need  be  included  in  the  candidates'  returns. 
The  party  spends  money  in  an  election  without  even 
the  candidate  knowing  the  amount  or  the  source. 
Candidates  are  careful  to  cultivate  ignorance  of  things 
done  on  their  behalf,  and  the  leaders  of  parties  also 
are  careful  not  to  be  curious  about  the  financing  of 
party  activities.  The  highest  leaders  of  parties  in 
Canada  are  usually  men  of  undoubted  personal  in- 
tegrity, that  is,  they  would  not  be  guilty  of  conduct, 
for  their  private  advantage,  which  would  not  bear 
public  scrutiny.  It  is  fairly  safe  to  say  that  since 
the  time  of  Sir  John  A.  Macdonald  every  Prime  Min- 
ister of  Canada  has  been  poorer  than  he  would  have 
been  if  he  had  not  served  in  that  high  office.  The 
highest  leaders  take  no  responsibility  for  the  manage- 
ment of  their  party  finances,  but  they  cannot  be 
unaware  of  the  fact  that  money  is  raised  in  ways 
that  would  cause  scandal  if  they  were  publicly  made 
known.  These  leaders  are  not  to  be  regarded  as 
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hypocrites,  they  take  the  system  as  they  find  it,  they 
try  to  make  it  as  straight  as  they  can,  and  they  sin- 
cerely deplore  the  crookedness  and  they  would  wel- 
come practicable  and  effective  remedies. 

Reasons  For  Secrecy. — Contributions  to  political 
parties  are  made  by  individuals  and  corporations.  In 
itself  this  is  a  good  and  necessary  thing,  for  democra- 
tic political  organizations  could  not  exist  without  fin- 
ancial contributions  from  their  supporters.  But  there 
is  a  sinister  appearance  to  the  fact  that  the  bulk 
of  political  party  contributions  are  secret.  Although 
there  is  a  Scriptural  injunction  to  givers  not  to  let 
their  left  hand  know  what  their  right  hand  does,  it 
is  rather  usual  for  contributors  to  good  causes  to  like 
their  generosity  to  be  made  known.  Donors  to  politi- 
cal parties  apparently  have  some  reason  for  secrecy, 
and  this  could  be  a  fear  of  suspicion  that  they  are 
purchasing  legislative  or  administrative  favors  from 
the  Government. 

It  is  sometimes  asserted  that  rich  men  and  cor- 
porations, through  the  power  of  the  purse,  control 
governments  and  are  themselves  the  Invisible  Gov- 
ernment, The  situation  cannot  be  explained  so  simply 
as  that.  Political  parties  nowadays,  in  this  country, 
especially  a  party  in  office,  exact  contributions  from 
individuals  and  corporations,  both  the  rich  and  not- 
so-rich.  A  great  number  of  businesses  are  now  sub- 
ject to  Government  regulation  by  licence  or  other- 
wise, and  it  is  an  easy  matter  for  the  Government 
to  give  them  a  good  deal  of  trouble,  or  to  save  them 
from  trouble.  Business  houses  desire  to  be  on  good 
terms  with  the  Government  and  therefore  they  do 
not  inconsiderately  reject  invitations  to  contribute 
to  the  party  funds.  With  elections  pending  the  Oppo- 
sition party  may  become  the  Government  party,  and 
it  is  o>ften  thought  politic  to  subscribe  to  appeals  from 
opposing  parties. 

Forced  Contributions  to  Party  Funds. — Those  who 
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operate  their  businesses  by  Government  licence  or  sup- 
ply the  Government  and  quasi-governmental  institu- 
tions with  goods  are  the  most  susceptible  to  political 
party  influence.  Government  contractors  pay  such 
contributions  that  they  are  said  to  be  subject  to  levies 
of  from  one  to  ten  per  cent,  of  the  money  they  are 
paid  on  Government  contracts.  In  some  countries, 
(though  I  do  not  know  it  has  been  alleged  of  Canada) 
Government  employees  pay  a  percentage  of  their 
salaries  to  the  funds  of  the  party  in  power. 

Occasions  of  Corruption. — Subscriptions  on  a  large 
scale  are  made  to  political  funds  by  interests  which 
desire  certain  tariff  policies  to  be  pursued;  there  are 
secret  payments  in  view  of  the  granting  of  franchises 
to  operate  public  utilities  or  to  obtain  natural  resources, 
land,  lumber,  minerals,  water  powers,  etc. 

The  Patronage  Evil. — Further,  there  is  the  evil 
called  patronage,  the  giving  of  public  appointments 
to  persons  who  have  to  be  rewarded  for  party  services. 
The  acknowledged  system  in  Canada  is  for  the  can- 
didate of  the  party  in  power  even  though  he  be  a  de- 
feated candidate,  to  be  the  dispenser  of  patronage,  or 
jobs  in  the  public  service,  for  his  constituency.  Every 
constituency  is  supposed  to  be  entitled  to  its  share  of 
patronage  and  when  a  constituency  feels  it  is  getting 
less  than  its  share  the  president  or  other  spokesman 
of  the  local  party  organization,  has  no  shame  in 
making  its  grievances  public.  Even  for  relief  work, 
and  for  highway  jobs  done  by  contractors,  men  in  some 
parts  of  Canada  have  to  show  a  ticket  from  the  local 
association  of  the  dominant  political  party  before  they 
can  get  employment. 

Dishonesty  at  Elections. — Dishonesty  is  prevalent 
at  elections.  Fault  is  rather  frequently  to  be  found 
with  the  preparation  of  voters'  lists,  names  being 
omitted  that  should  be  included  and  included  when 
they  ought  to  be  omitted.  Impersonation  is  notorious- 
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ly  rife  in  certain  populous  centres.  The  illegal  em- 
ployment of  automobiles  can  be  charged  to  almost 
every  candidate,  and  though  this  in  itself  is  a  minor 
matter,  it  is  symptomatic  of  the  non-enforcement  of 
the  law  against  graver  electoral  offences. 

Buying-  Votes  With  Public  Money. — Sometimes  it 
is  the  electors  at  large  in  a  particular  locality 
or  it  may  be  a  particular  class  in  the  community, 
whose  votes  are  obtained  by  the  grant  of  fa- 
vors at  the  public  expense  "Political  railroad 
lines"  have  become  a  by-word  in  Canada.  It  has  be- 
come a  common  thing  to  undertake  highway  construc- 
tion or  improvements  before  provincial  elections. 
There  are  many  cases  like  those  of  the  Trent  Valley 
Canal  and  the  Newmarket  Canal  in  Ontario.  Accord- 
ing to  a  statement  given  in  the  House  of  Commons 
in  1925  by  the  Hon.  Dr.  Manion  when  he  was  Minister 
of  Railways  and  Canals,  the  Newmarket  Canal,  con- 
necting with  Lake  Simcoe,  was  built  at  a  cost  of  nearly 
a  million  dollars,  and  never  used. 

Study  Club  Questions. 

1.  What  is  the   difference   between   a   defect   and   an 
abuse  ? 

2.  How  are  political  parties  subject  to  temptation? 

3.  How  is  money  spent  on  elections? 

4.  Where  does  the  money  come  from? 

5.  What  are  the  motives  of  donors  to  party  funds? 

6.  What  is  the  Patronage  System?    Do  you  know  any- 
thing of  its  working  in  your  locality? 

7.  What  malpractices  occur  at  elections? 

8.  How  are  sectional  interests  favored  at  the  public 
expense? 


CHAPTER  XIII. 
REMEDIES  FOR  PARTY  ABUSES. 

When  There  Is  Corruption. — All  honest  govern- 
ment whether  by  monarchy,  aristocracy  or  democracy, 
must  be  directed  to  the  common  good.  The  use  of 
public  office  for  private  ends  is  corruption.  There  may 
be,  and  has  been,  corruption  under  all  forms  of  gov- 
ernment. We  believe  that  democracy  is  the  best  form 
of  government,  if  not  for  every  country,  at  least  for 
our  own,  but  we  must  not  blind  ourselves  to  the  possi- 
bility of  democracy  becoming  fatally  corrupted. 

Occasions  of  Corruption. — A  just  judge  gives  his 
verdict  according  to  the  law  and  the  facts  of  the  case 
brought  before  him  and  ascertained  in  evidence.  If 
he  gives  a  verdict  influenced  by  a  bribe  he  is  corrupt, 
and  he  is  almost  equally  blameworthy  if  he  is  influ- 
enced by  any  partiality  such  as  friendship  or  sectarian- 
ism or  partizanship.  The  ordinary  citizen  is  exercising 
a  public  office  when  he  is  voting'  and  to  be  moral  he 
must  cast  his  vote  in  view  of  what  he  believes  to  be 
the  public  interest.  If  he  sells  his  vote  for  private 
gain  he  is  corrupt.  Those  who  make  appointments 
for  the  pu'blic  service,  or  who  have  the  purchasing 
of  supplies,  or  the  awarding  of  contracts  and  conces- 
sions or  franchises,  are  strictly  bound  in  morals  to 
have  a  single  eye  to  the  public  good  and  not  to  act 
for  private  interest  or  to  favor  friends  or  party. 

Guarding  Voters'  Integrity. — In  early  days  there 
was  open  voting;  the  secret  ballot  was  introduced  to 
protect  voters  from  intimidation  and  to  make  it  less 
attractive  to  try  and  bribe  them,  since  the  briber 
could  hardly  be;  sure  that  a  voter  who  cast  a  secret 
ballot  had  fulfilled  his  part  of  the  bargain.  Strict  laws 
have  been  passed  against  bribery  of  voters,  but  the 
law  is  often  violated. 
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Limiting-  Election  Expenses. — Even  were  there  no 
direct  bribery  of  individual  voters  the  candidate  with 
the  longest  purse  might  have  an  overwhelming  advant- 
age by  being  able  to  pay  for  much  more  propaganda 
than  his  poorer  opponents.  To  lessen  this  undemocra- 
tic inequality  there  are  laws  limiting  a  candidate's 
campaign  expenses  and  of  these  an  itemized  account 
must  be  published.  There  are  complaints  of  the  law 
not  being  strictly  enforced,  and  even  if  enforced  it 
leaves  many  loopholes  for  expenditure  by  the  candi- 
date which  can  influence  votes  but  which  is  not  limited 
and  of  which  no  account  need  be  published.  More- 
over, there  is  no  limitation  on  expenditures  which  oth- 
ers may  make  on  a  candidate's  behalf,  ostensibly 
without  his  knowledge  and  consent.  The  party  may 
spend  a  lot  of  money  and  it  is  careful  to  keep  the 
candidate  in  blissful  ignorance  of  what  it  has  done 
for  him.  , 

Public  Aid  in  Election  Campaigns. — An  election 
campaign  being  necessary  in  the  public  interest,  there 
ie  ground  for  arguing  that  it  should  be  financed  at 
the  public  expense.  But  which  candidates  and  parties 
should  have  their  campaigns  publicly  financed,  and  in 
what  proportions?  Should  the  Communist  Party  and 
the  Liberal  Party  get  the  same  amount  of  public  money, 
or  should  allotments  be  proportionate  to  the  size  of 
parties  as  shown  by  the  results  of  a  previous  election? 
The  problems  of  equitable  distribution  of  public  money 
between  parties  seem  insoluble,  but  there  are  various 
means  by  which  parties  and  candidates  can  be  relieved 
of  campaign  expenses  to  a  certain  extent.  It  is  custom- 
ary to  allow  public  buildings  like  schools  to  be  used 
for  election  meetings  either  free  or  at  a  nominal 
charge.  In  Britain,  candidates  can  circularize  all 
constituents  through  the  mail  without  paying  postage; 
the  British  Broadcasting  Corporation  also  allows  free 
radio  time  to  representative  political  leaders  during  a 
general  election  campaign. 
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Publicity  of  Campaign  Funds. — Following  some 
examples  in  the  United  States,  the  Canadian  Govern- 
ment in  April,  1938,  introduced  a  measure  relating  to 
political  expenditures.  If  it  had  become  law  the  mea- 
sure would  have  prohibited  all  political  expenditures 
except  by  specially  constituted  corporations.  Expen- 
diture for  a  political  purpose  would  mean  for  the 
selection  of  a  candidate,  for  his  election  to  the  House 
of  Commons,  for  the  enactment  or  repeal  of  any  legis- 
lation, or  for  the  adoption  of  any  policy  fay  the  Gov- 
ernment. Expenditures  would  be  limited  in  amount 
during  election  times  and  there  would  be  a  public 
record  of  the  sources  from  which  the  authorized  poli- 
tical corporations  received  their  funds. 

Legislation  Desirable  Though  Some  Evasion  Prob- 
able.— The  Political  Expenditures  measure  was  re- 
ferred to  a  committee  of  the  House  of  Commons  and 
buried,  though  there  may  be  a  resurrection  in  the  fu- 
ture. The  similar  legislation  in  the  United  States  has 
been  largely  evaded.  There  are  obvious  ways  of  evad- 
ing limitations  on  expenditures  and  of  hiding  the 
sources  of  funds.  For  example,  a  newspaper  may  cam- 
paign strenuously  for  Candidate  A  or  Party  A,  yet 
no  political  expenditure  need  be  shown  in  connection 
with  the  newspaper's  campaign.  The  newspaper's  sup- 
port may  have  been  secured  by  Corporation  B  placing 
large  contracts  for  advertising.  But  Corporation  B 
would  show  this  as  an  ordinary  business  item,  not  as 
a  political  expenditure. 

Democratic  Party  Financing. — Despite  the  proba- 
bility of  evasions  it  Avould  be  worth  while  to  legislate 
for  publicity  regarding  the  sources  of  political  funds. 
Doubtless  publicity  would  cause  some  important  pres- 
ent sources  to  dry  up,  and  parties  would  have  to  make 
open  appeals  to  their  supporters  and  find  means  of 
collecting  small  amounts  from  the  rank  and  file.  This 
is  already  done  by  the  United  Farmers  in  Western 
Canada,  by  the  Social  Credit  Party  and  by  the  Com- 
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muiiist  Party.     If  the  masses  of  the  people  wish  to 
have  democracy  they  must  be  willing  to  pay  the  price. 

Need  for  Unselfish  Service. — In  all  public  life,  es- 
pecially in  a  democracy,  there  must  be  much  public 
work  done,  by  persons  in  office  and  out  of  it,  for  which 
there  is  no  material  reward.  Why  should  men  un- 
dertake thankless  tasks?  St.  Thomas  Aquinas,  when 
writing  upon  the  duties  of  princes,  gave  such  an  aus- 
tere account  of  their  obligation  to  serve  the  commun- 
ity and  sacrifice  themselves  that,  with  his  usual  logic 
and  candour  he  raised  the  question  why  a  conscien- 
tious man  could  accept  so  onerous  a  burden  as  gov- 
ernment. The  lowest  kind  of  rulers  look  for  their  re- 
ward in  opportunities  of  wealth  and  pleasure,  and  a 
higher  kind  in  the  sense  of.  power  and  in  the  glory 
attached  to  exalted  position.  Human  glory  is  a  vain 
and  transitory  thing,  yet  the  desire  of  glory  has  some 
trace  of  virtue  in  it,  at  least  when  it  seeks  the  approval 
of  good  men.  The  sense  of  using  one's  faculties  in 
good  work  is  a  natural  pleasure,  and  therefore  it  is 
good  and  right,  but  it  is  scarcely  sufficient  to  elicit 
all  the  effort  and  perseverance  needed  in  the  public 
service.  St.  Thomas  Aquinas  concludes  that  the  just 
ruler  must  look  for  his  reward  to  God  and  it  remains 
true,  even  for  the  humblest  citizens,  that  democracy 
needs  men  who  will  devote  themselves  to  the  service 
of  the  commonwealth  inspired  by  the  motives  which 
religion  can  best  supply. 

Study  Club  Questions. 

1.  What  is  political  corruption? 

2.  Why  was  open  voting  abolished? 

3.  Why  are  there  laws  limiting  candidates'   election 
expenses? 

4.  How   can  the  power   of  money  in  politics  be   re- 
duced? 

5.  What  are  the  motives  to  public  service? 


CHAPTER  XIV. 
THE  COURTS  IN  CANADA. 

The  Judiciary. — In  previous  chapters  something 
has  been  said  of  Legislature  and  Executive;  we  now 
come  to  the  Judiciary,  which  is  the  third  of  the  chief 
powers  or  divisions  of  Government.  The  function  of 
the  Judiciary  is  to  interpret  or  declare  the  meaning 
and  application  of  the  laws  made  by  the  Legislature; 
and  the  Executive  is  supposed  to  act  upon  the  inter- 
pretation given  by  the  Courts.  In  theory  the  Crown 
makes  laws,  judges  cases  and  exercises  all  powers 
of  government,  but  in  practice  the  Canadian  system, 
following  British  traditions,  makes  the  judges  inde- 
pendent of  the  Executive,  commonly  called  the  Gov- 
ernment. 

The  Courts  are  the  protectors  of  subjects  against 
arbitrary  government.  It  is  true  that  the  subject's 
right  of  recourse  to  the  Courts  is  more  available  to 
the  rich  than  to  the  poor,  and  it  can  be  used  to  ob- 
struct policies  for  the  common  good  but  on  the  whole, 
the  best  interests  of  the  community  are  safeguarded 
by  keeping  the  actions  of  the  Executive  subject  to  the 
law  as  interpreted  by  the  Courts. 

"The  New  Despotism." — The  tendency  of  present- 
day  legislation  is  to  leave  all  sorts  of  important  de- 
tails to  be  settled  by  a  Minister.  Minimum  Wage  Laws 
ar.e  passed  which  do  not  fix  any  rates  but  give  a  Min- 
ister power  to  fix  them.  Regulations  regarding  cus- 
toms duties  and  immigration  are  so  worded  as  to  per- 
mit almost  any  action  by  the  executive  authorities. 
In  these  and  other  ways  the  Executive  has  been  par- 
tially removed  from  the  jurisdiction  of  the  Courts. 
Members  of  the  legal  profession  are  quick  to  assail 
these  tendencies  as  bureaucracy  and  "the  New  Des- 
potism" destructive  of  the  principles  of  democracy 
and  constitutional  government.  The  Executive  pleads 
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that  it  needs  discretionary  powers  to  make  govern- 
ment efficient,  to  get  things  done,  and  probably  it  is 
true  that  if  governments  are  to  undertake  all  the  func- 
tions they  are  called  upon  to  perform  nowadays  there 
is  no  alternative  to  bureaucracy,  i.e.,  the  rule  of  offi- 
cials. 

Independence  of  Judiciary. — In  some  countries 
judges  are  elected  by  the  people  or  by  the  Legisla- 
ture; in  Canada  they  are  always  appointed  by  the 
Executive.  Once  appointed  they  are  irremovable  dur- 
ing good  behaviour  and  thus  they  are  practically  in- 
dependent of  the  Executive.  In  ancient  times  the  in- 
dependence of  the  judiciary  meant  they  could  declare 
the  law  regardless  of  fear  or  favour  of  the  King*; 
to-day  it  means  that  judges  do  not  "play  politics." 
Canada  prides  itself  on  the  absence  of  political  in- 
fluences in  the  courts  of  law.  However,  political  con- 
siderations count  in  the  making  of  judicial  appoint- 
ments with  the  result  that  it  is  not  always  the  men 
with  the  best  legal  abilities  who  are  chosen  for  the 
Bench.  If  a  reasonably  high  standard  is  maintained 
we  owe  it  to  a  sense  of  responsibility  in  the  Govern- 
ment and  also  to  the  influence  of  the  legal  profession 
which  knows  its  men  better  than  the  Government  or 
the  public  can  do  and  which  opposes  unsuitable  ap- 
pointments. 

Dominion    Appointments    to    Provincial    Courts.— 

There  are  peculiar  relations  between  the  Dominion 
and  the  Provinces  in  regard  to  the  Courts.  Nearly  all 
the  Courts  are  Provincial  in  organization  and  juris- 
diction, yet  the  judges  are  appointed  and  paid  by  the 
Dominion  and  all  Criminal  Law  is  enacted  by  the  Do- 
minion Parliament.  Prior  to  Confederation  the  Pro- 
vinces had  their  own  systems  of  law.  The  Civil  Law 
of  Quebec  was  quite  different  from  that  of  the  other 
Provinces  whose  systems  were  based  on  the  Common 
Law  of  England.  All  the  Provinces  wanted  to  retain 
their  own  systems,  yet  as  they  were  surrendering  their 
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chief  sources  of  revenue  to  the  newly-created  Do- 
minion Government,  it  was  agreed  that  the  Dominion 
should  pay  the  salaries,  allowances  and  pensions  of 
the  judges  of  superior,  district  and  county  courts. 

Criminal  and  Civil  Courts. — There  are  two  great 
kinds  of  law  cases,  criminal  and  civil.  Criminal  law 
deals  with  offences  against  the  community  such  as 
murder  and  theft.  In  criminal  cases  an  officer  of  the 
Crown  is  the  prosecutor.  Civil  cases  are  those  in  which 
there  are  disputes  between  private  persons  regarding 
property,  debt,  damage,  etc.  If  the  defendant  in  a 
criminal  case  is  found  guilty  he  is  punished;  in  a  civil 
action  there  is  no  question  of  guilt  but  of  rights,  and 
the  Court  declares  which  party  is  in  the  right  and 
if  a  wrong  has  been  suffered  the  law  applies  a  remedy. 

Common  Law  and  the  Quebec  Civil  Law. — The  term 
civil  law  has  sometimes  another  meaning.  We  speak 
of  "the  civil  law"  in  Quebec  contrasting  it  not  only 
with  criminal  law  but  with  the  system  of  "common 
law"  which  prevails  in  the  English-speaking  provinces 
and  applies  both  to  criminal  and  civil  cases.  In  the 
United  States  and  all  English-speaking  countries  com- 
mon law  prevails;  common  law  depends  on  custom 
and  precedent  and  it  allows  of  a  certain  elasticity  and 
adaptation  to  changing  conditions.  But  common  law 
does  not  cover  the  whole  field  in  English-speaking  sys- 
tems for  there  is  also  a  great  body,  constantly  increas- 
ing, of  statute  or  written  law.  The  Quebec  civil  law, 
derived  from  Prance,  is  expressed  in  a  definite  code 
and  is  clear  and  precise.  When  Quebec  came  under 
British  rule  the  French-speaking  inhabitants  were 
allowed  to  retain  their  civil  code,  as  they  desired,  but 
they  willingly  accepted  the  English  criminal  law  which 
provided  for  trial  by  jury,  which  the  French  system 
did  not  do. 

Police  Courts. — There  is  a  series  of  courts  from  the 
lower  to  the  higher.  Minor  offences  are  tried  in  cities 
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and  large  towns  in  what  is  called  a  Police  Court  before 
a  Magistrate ;  in  counties  the  judge  in  such  courts  is  an 
official  called  a  Justice  of  the  Peace.  If  the  offence 
is  of  a  serious  nature  the  Police  Court  does  not  pass 
final  sentence  but  merely  decides  whether  there  is 
sufficient  evidence  of  guilt  to  warrant  the  committal 
of  an  accused  person  for  trial  by  a  higher  court. 

County  and  District  Courts. — Next  higher  in  rank 
than  the  police  courts  come  the  County  Courts,  called 
District  Courts  in  Saskatchewan  and  Alberta,  provinces 
which  are  not  divided  into  counties.  One  county  will 
have  several  courts,  according  to  its  size  and  popula- 
tion. The  county  judges  deal  with  serious  crimes  but 
not  with  the  most  serious  ones,  such  as  murder,  which 
go  before  a  Supreme  Court  judge.  Ordinarily  a  per- 
son accused  before  a  County  Court  may  elect  to  be 
tried  by  a  jury  in  which  case  he  has  to  wait  for  the 
Court  of  General  Sessions,  held  twice  a  year. 

Assize  Courts. — The  highest  judges  in  a  Province 
are  those  constituting  the  Supreme  Court,  whose  juris- 
diction is  not  linked  by  district  or  by  the  nature  of  the 
offences  tried.  The  trial  of  the  most  serious  crimes 
usually  takes  place  at  what  are  called  courts  of  assize, 
held  twice  a  year  in  different  places  under  the  presi- 
dency of  a  judge  of  the  Supreme  Court  with  a  jury. 
A  judge  travelling  from  place  to  place  to  hold  assizes 
is  said  to  go  on  circuit  but  the  seat  of  the  Supreme 
Court  is  always  in  the  Provincial  Capital. 

The  system  in  Quebec  is  rather  different  from  that 
in  other  provinces.  Instead  of  the  judges  going  on 
circuit  the  Province  is  divided  into  judicial  districts 
with  one  judge  for  each  district.  There  are  also  dis- 
trict magistrates  in  Quebec,  who  hear  minor  cases  like 
those  heard  by  magistrates  in  other  Provinces,  and 
they  also  hear  cases  which  elsewhere  would  go  to  a 
County  Court  Judge. 

Civil  Cases. — For  civil  as  for  criminal  cases  there 
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are  inferior  courts  to  deal  with  the  less  important 
cases.  In  most  provinces  the  magistrates  can  deal 
with  suits  for  very  small  sums  of  money.  Next  in 
the  scale  are  Division  Courts  of  which  there  will  be 
several  in  a  county,  held  periodically,  presided  over 
by  a  County  Judge.  Division  Courts  deal  usually  with 
claims  for  small  unsettled  accounts  and  the  repayment 
of  small  loans. 

Disputes  over  larger  amounts  not  exceeding  $800, 
or  in  some  cases  $500  are  heard  by  the  County  Court 
which  is  held  in  the  county  town,  and  presided  over 
by  a  county  judge.  The  cases  in  which  larger  sums 
of  money  are  involved  are  tried  by  the  Supreme  Court. 

The  Supreme  Court. — As  already  mentioned,  the 
Supreme  Court  of  a  Province  has,  or  may  have,  juris- 
diction over  any  case  in  any  part  of  the  Province. 
Usually  it  is  possible  to  appeal  from  the  decision  of 
a  lower  court  to  a  higher  one  and  from  a  Supreme 
Court  judge  to  a  special  appeal  court,  consisting  of 
several  Supreme  Court  judges.  Hence  the  Supreme 
Court,  or  a  division  thereof,  may  be  a  court  for  ori- 
ginal hearings  or  for  appeals  in  cases  that  have  been 
tried  before.  There  are  different  names  in  different 
Provinces  for  the  higher  courts.  There  is  a  "Supreme 
Court  of  Ontario"  with  an  "Appelate  Division"  and  a 
"High  Court  Division,"  the  latter  for  original  hear- 
ings. Alberta  has  a  Trial  Division  and  an  Appelate 
Division ;  British  Columbia  has  a  Court  of  Appeal  and 
a  "Supreme  Court,"  meaning  here  the  same  as  Trial 
Division ;  Manitoba  has  a  Court  of  Appeal  and  a  Court 
of  King's  Bench;  New  Brunswick  has  an  Appeal 
Division  and  the  King's  Bench  Division;  in  Nova 
Scotia  and  Prince  Edward  Island  the  Supreme  Courts 
hear  appeals  as  well  as  original  actions. 

Spe'cial  Courts. — Finally,  the  Provinces  have  special 
courts  to  deal  with  certain  kinds  of  cases.  "Probate" 
and  "Surrogate"  courts  deal  with  the  wills  and  estates 
of  deceased  persons.  Courts  of  revision  deal  with 
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appeals  against  assessments  for  taxes;  Election  courts 
deal  with  contested  elections ;  Divorce  Courts  deal  with 
petitions  for  the  dissolution  of  marriage;  Coroner's 
courts  inquire  into  the  cause  of  the  death  of  a  person 
who  is  killed,  or  dies  suddenly,  or  in  prison;  Juvenile 
courts,  for  the  trial  of  offenders  under  16  years  of 
age  where  the  aim  is  not  to  punish  but  to  help  the  ac- 
cused to  keep  out  of  trouble  in  the  future. 

Trial  by  Jury. — British  systems  are  characterized 
by  their  care  to  guard  the  liberties  of  the  subject 
against  the  powers  of  government.  A  person  accused 
of  crime  can  elect  to  be  tried  by  a  jury  of  his  fellow- 
subjects  who  are  not  official  appointees.  In  civil  cases 
also  juries  may  be  demanded  to  decide  on  questions  of 
fact,  while  the  judges  decides  011  questions  of  law. 
In  criminal  cases  there  are  usually  twelve  jurors  and 
their  verdict  must  be  unanimous.  If  they  fail  to  agree 
there  must  be  a  new  trial  before  another  jury.  The 
judge  sums  up  the  evidence  for  the  guidance  of  the 
jury  and  he  guides  them  on  points  of  law. 

In  minor  cases  a  prisoner  may  ask  for  a  quick 
or  "summary"  trial  by  a  judge  without  a  jury. 

Habeas  Corpus.  — •  Despotic  governments  may  ar- 
rest a  man  and  keep  him  in  prison  without  trial.  By 
British  law  a  writ  of  Habeas  Corpus  may  be  issued, 
meaning  that  a  judge  issues  an  order  to  the  jailer  to 
bring  the  prisoner  into  court  and  the  judge  decides 
whether  the  prisoner  is  rightly  detained  or  whether  he 
should  be  released  on  bail. 

Proposals  of  Law  Reform. — The  administration  of 
justice  in  Canada  reaches  very  high  standards  of  purity 
and  dignity.  There  is  never  a  breath  of  suspicion  of 
the  integrity  of  the  judges;  political  influences  give 
very  little  trouble;  decorum  is  observed  in  the  courts, 
which  are  not  allowed  to  be  exploited  for  the  pur- 
poses of  newspaper  and  cinema  sensationalism.  There 
is  room  for  improvement  of  the  efficiency  of  some 
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courts.  The  present  Attorney-General  of  Ontario,  Mr. 
Conaiit,  is  endeavoring  to  effect  some  reforms.  He 
thinks,  for  example,  that  the  County  judges  should 
be  supervised  by  the  Chief  Justice  of  the  Province; 
at  present  all  the  County  Judges  of  Canada  are  under 
the  Minister  of  Justice  in  Ottawa,  whose  control  is  too 
remote  to  be  effective  except  when  grave  scandal  arises. 
One  of  the  complaints  against  the  lower  courts  is  that 
they  reserve  judgments  an  unreasonably  long  time  and 
the  delay  causes  loss  to  the  parties.  At  the  time  of 
Magna  Charta  delay  of  justice  was  regarded  as  denial 
of  justice. 

Another  matter  for  reform  is  in  the  liberty  grant- 
ed to  newspapers  to  publish  all  sorts  of  unproved 
statements  about  a  crime  such  as  murder,  which  excites 
public  interest,  with  the  result  that  the  public,  from 
whom  the  jury  are  chosen,  are  likely  to  prejudge  a 
case  before  it  has  been  heard  in  court. 

Study  Club  Questions. 

1.  Distinguish  the  Judiciary  from  the  other  Powers 
of  Government? 

2.  Should  the  decisions   of  Government  Departments 
be  subject  to  review  by  the  Courts? 

3.  What  is  done  in  Canada  to  secure  good  judges? 

4.  What  is  the  difference  between  Criminal  and  Civil 
Courts? 

5.  What  is  the  difference  between  the  Common  Law 
and  the  Quebec  Civil  Law? 

6.  What    are    the    courts    lower    than    the    Supreme 
Courts  ? 

7.  What  jurisdiction  has  a  Provincial  Supreme  Court? 

8.  What  are  the  reasons  for  Trial  by  Jury  and  the 
Writ  of  Habeas  Corpus? 

9.  Do  you  think  the  legal  system  of  this  country  re- 
quires reforms? 


CHAPTEK  XV. 

THE  SUPREME  COURT  OF  CANADA  AND  THE 
PRIVY  COUNCIL. 

Courts  of  Final  Appeal. — Standing  above  the  Su- 
preme Courts  of  the  Provinces  is  the  Supreme  Court 
of  Canada  which  can  hear  appeals  from  the  highest 
Provincial  courts  in  both  civil  and  criminal  cases  and 
which,  moreover,  has  a  special  function  to  decide  on 
constitutional  questions  which  arise  between  the  Do- 
minion and  Provincial  governments.  The  Supreme 
'Court  of  Canada  consists  of  a  Chief  Justice  and  six 
other  judges,  two  of  whom,  at  least,  must  be  from 
Quebec. 

Higher  than  the  Supreme  Court  of  Canada  is  a 
Court  in  England,  the  Judicial  Committee  of  the  Privy 
Council,  which  is  at  present  the  Court  of  Final  Appeal 
for  Canada.  The  jurisdiction  of  the  Privy  Council  in 
Canadian  cases  gives  rise  to  one  of  the  most  import- 
ant and  difficult  controversies  in  this  country  at  the 
present  time. 

Constitutional  Power  of  Final  Court. — Any  country 
that  has  a  federal  constitution  must  be  subject  in  a 
special  way  to  its  Supreme  Court.  This  is  conspicu- 
ously shown  in  the  United  States,  where  the  judiciary 
is  supreme  over  the  Legislature  and  Executive  when 
private  rights  are  concerned.  In  a  country  with  a 
unitary  and  flexible  constitution  like  England,  Par- 
liament can  quickly  change  the  law  if  judicial  de- 
cisions stand  in  the  way  of  its  policy.  The  Parlia- 
ment of  Canada  is  limited  in  its  powers  by  the  rights 
of  the  Provinces  as  denned  by  the  Courts. 

Original   Reasons    For   Privy    Council   Appeals. — 

When  the  constitution  of  Canada  was  set  forth  in  the 
British  North  America  Act  of  1867  there  were  many 
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reasons  for  making  the  Privy  Council  the  court  of 
last  resort.  For  one  thing  there  was  no  Supreme 
Court  of  Canada;  this  was  not  established  until  1875. 
Canadians  still  thought  of  the  different  parts  of  Can- 
ada as  British  colonies  rather  than  as  a  developed 
nation  and  they  naturally  regarded  London  as  their 
own  metropolis;  Canada  had  not  yet  a  judiciary  com- 
parable in  learning  and  training  with  that  of  the  Mo- 
ther Country;  different  sections  of  the  population  of 
Canada  had  more  confidence  in  the  impartiality  of  a 
British  tribunal  when  sectional  disputes  arose,  than 
in  any  available  Canadian  tribunal. 

Privy  Council  Commended.  —  For  fifty  or  sixty 
years  the  decisions  of  the  Privy  Council  gave  general 
satisfaction  in  Canada.  In  1914  Sir  Charles  Fitzpat- 
rick,  an  ex-Minister  of  Justice  and  afterwards  Chief 
Justice  of  Canada,  addressing  the  Canadian  Bar  Asso- 
ciation, said: 

"In  no  part  of  the  King's  dominions  has  greater 
service  been  rendered  by  the  judicial  committee  than 
in  Canada,  particularly  since  Confederation. 

11  Since  1867  the  Judicial  Committee  has  been  called 
upon  in  scores  of  cases  to  trace  out  the  line  of  de- 
marcation between  Federal  and  Provincial  jurisdic- 
tion, and  it  must  be  truthfully  said  that  the  result 
has  been  eminently  satisfactory.  Removed,  as  the 
majority  of  judges  are,  from  all  local  strifes,  desirous 
as  they  are  to  distribute  the  most  impartial  justice, 
it  is  not  surprising  that  the  right  of  appeal  to  the 
King  in  his  Privy  Council  is  one  of  the  privileges  most 
highly  prized  by  the  people  of  the  Dominion.  I  do 
not  mean  to  say  that  there  has  not  been  exception 
taken  to  the  freedom  with  which  appeals  may  be  car- 
ried to  the  Privy  Council  in  ordinary  civil  matters, 
but  whatever  view  may  obtain  in  other  parts  of  the 
Empire,  so  far  as  Canada  is  concerned,  I  think  I  may 
safely  say  that  amongst  lawyers  and  judges  compe- 
tent to  speak  on  the  subject,  there  is  but  one  opinion, 
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that  where  constitutional  questions  are  concerned  an 
appeal  to  the  Judicial  Committee  must  always  be  re- 
tained." 

Decisions  Favor  Provinces. — Opinions  unfavorable 
to  appeals  to  the  Privy  Council  in  1914  and  for  many 
years  afterwards  were  not  critical  of  the  decisions  of 
that  body  but  of  the  inferiority  of  national  status 
thought  to  be  implicit  in  resort  to  a  court  outside 
the  country.  Nevertheless  the  Privy  Council  during 
that  long  period  when  it  was  receiving  plaudits  from 
Canada  was  storing  up  trouble  for  the  future :  it  was 
using  its  interpretative  powers  to  change  the  Canadian 
constitution,  moving  in  step  with  Canadian  opinion 
at  the  time,  but  leading  to  eventual  difficulties  of  a 
very  perplexing  kind. 

A  reading,  even  by  a  layman,  of  the  British  North 
America  Act,  and  of  the  speeches  of  the  Fathers  of 
Confederation,  makes  it  quite  clear  that  it  was  in- 
tended to  give  the  Federal  Government  general  pow- 
ers over  all  Canada,  reserving  to  the  Provinces  mat- 
ters of  only  local  importance,  apart  from  education 
and  the  special  interests  of  the  French  minority.  In 
1882  the  Canada  Temperance  Act,  passed  by  the  Do- 
minion Parliament,  and  restricting  the  liquor  traffic 
throughout  Canada  was  upheld  by  the  Privy  Council 
(Russell  v.  the  Queen)  on  the  ground  that  it  dealt 
with  a  matter  (temperance)  of  concern  to  the  whole 
of  Canada,  though  this  matter  was  not  specifically  as- 
signed to  the  Dominion  in  the  B.N.A.  Act.  In  1883 
the  Privy  Council  upheld  a  Liquor  License  Act  of  the 
Ontario  Government.  Thus  both  Dominion  and  Pro- 
vince could  legislate  for  the  liquor  traffic.  In  1885  the 
Privy  Council  denied  the  validity  of  a  Dominion  licens- 
ing statute  known  as  the  McCarthy  Act,  a  decision 
which  could  hardly  be  reconciled  with  the  judgment 
in  the  Russell  case  of  1882.  The  Privy  Council  did  not 
explicitly  disown  the  Russell  decision  but  it  made  it 
known  to  counsel  that  the  Russell  case  was  not  to  be 
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cited  as  a  precedent.  From  this  time  on  the  interpreta- 
tion of  the  Court  favored  the  Provinces  against  the 
Dominion,  and  this  seems  to  have  been  what  the  peo- 
ple of  Canada  liked  best.  The  battle  for  Provincial 
autonomy  had  been  fought  on  favorable  ground  when 
it  was  in  resistance  to  Dominion  control  of  the  liquor 
traffic. 

Federal    Social    Legislation   Made    Impossible. — A 

new  aspect  of  Provincial  autonomy  was  seen  in  1925 
in  what  is  known  as  the  Snider  case,  when  the  Privy 
Council  invalidated  a  Dominion  Act,  known  as  the 
Lemieux  Act,  providing  for  conciliation  on  labor  dis- 
putes. The  Act  had  been  operating  beneficially  for 
eighteen  years  and  had  been  admired  throughout  the 
world  as  a  piece  of  pioneer  social  legislation.  In  the 
Snider  judgment  the  Privy  Council  bluntly  declared, 
contrary  to  the  Kussell  judgment,  that  the  Dominion 
could  not  legislate  for  the  general  good  of  Canada 
except  on  subjects  specifically  mentioned  in  the  B.N.A. 
Act,  if  the  subjects  had  been  assigned  to  the  Pro- 
vinces under  that  Act.  The  B.N.A.  Act  gave  "pro- 
perty and  civil  rights"  as  the  sphere  of  the  Provinces 
and  the  Privy  Council  interpreted  these  words  to  bar 
the  Dominion  from  enacting  the  social  security  legisla- 
tion which  is  regarded  as  urgently  necessary  in  all 
advanced  countries  to-day  and  which  cannot  be  made 
effective  if  it  is  not  nation-wide  in  its  scope. 

Examples  of  Social  Laws  Killed. — Industrial  dis- 
putes may  easily  extend  to  two  or  more  Provinces  be- 
cause neither  employing  corporations  nor  labor  unions 
are  confined  within  provincial  boundaries.  Yet  the 
Dominion  cannot  enforce  legislation  regarding  labor 
disputes.  Insurance  is  a  business  over  which  the  Do- 
minion has  tried  to  exercise  legislative  control  and  has 
always  been  repulsed  by  the  Privy  Council.  As  long 
as  only  private  contracts  of  insurance  were  in  ques- 
tion the  matter  was  less  important  but  in  1935  the 
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Dominion  attempted  to  pass  an  Unemployment  Insur- 
ance Act.  The  Privy  Council  declared  this  invalid. 

The  Dominion  also  passed  legislation  regarding  a 
weekly  rest  day,  hours  of  labor  and  minimum  wages. 
This  legislation  gave  effect  to  an  agreement  made  by 
the  Dominion  Government  with  certain  foreign  govern- 
ments. The  Privy  Council  declared  that  the  legisla- 
tion was  beyond  the  powers  of  the  Dominion :  hence 
Canada  is  incapable  of  making  treaties  with  other 
countries  for  the  welfare  of  labor  unless  agreement 
is  obtained  between  the  Dominion  and  the  nine  Pro- 
vincial Governments.  There  is  now  the  greatest  con- 
fusion of  opinion  as  to  the  treaty-making  po\vers  of 
Canada. 

In  1935  also  there  was  legislation  for  a  Dominion 
Marketing  Board  for  the  regulation  of  the  sale  of 
natural  products — there  would  be  regulation  of  the 
manner  of  distribution,  the  quantity,  quality  and  grade 
or  class  of  the  product.  This  legislation  also  was 
quashed  by  the  Privy  Council.  Almost  the  whole  field 
of  modern  social  legislation  now  seems  to  belong  to 
the  Provinces  and  to  be  beyond  the  powers  of  the 
Dominion  as  declared  by  the  Privy  Council. 

Hostility  to  Privy  Council. — Hostile  and  contemp- 
tuous feelings  towards  the  Privy  Council  have  been 
aroused  throughout  Canada  by  the  series  of  decisions. 
It  is  doubtful  whether  the  Privy  Council  is  really  to 
be  blamed  if  throughout  half-a-century  it  gave  an  in- 
terpretation of  the  Constitution  which  was  generally 
desired  in  Canada.  Having  committed  itself  to  this  in- 
terpretation, favoring  the  Provinces,  it  could  not  re- 
verse its  course.  The  true  remedy  might  lie  in  the 
amendment  of  the  B.N.A.  Act.  But  there  would  be 
immense  difficulties  in  getting  the  Provinces  to  agree 
to  amendments. 

Proposals  to  Abolish  Appeals  to  Privy  Council.— 

The  powerful  Province  of  Ontario  is  opposed  to  the 
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abolition  of  appeals  to  the  Privy  Council,  and  perhaps 
the  Province  of  Quebec  would  also  be  opposed.  The 
paralyzing  limitations  on  the  Dominion  would  not  be 
removed  by  abolishing-  appeals  to  the  Privy  Council. 
The  amendment  of  the  B.N.A.  Act  would  still  be 
needed. 

Some  of  the  original  reasons  for  sending  cases  from 
Canadian  courts  to  the  Privy  Council  no  longer  hold. 
The  Provinces  are  no  longer  colonies  and  the  Canadian 
judiciary  has  undoubtedly  all  the  legal  talent  and 
learning  needed  by  a  final  court  of  appeal  in  this 
country.  It  can  hardly  be  thought  that  any  section 
of  Canada  thinks  that  the  Supreme  Court  of  Canada 
is  less  likely  to  be  impartial  in  its  judgments  than 
the  Privy  Council.  As  for  the  Privy  Council  being  a 
>ond  of  Empire  it  is  now  an  occasion  of  dangerous 

-iction  and  some  of  the  staunchest  Imperialists  desire 
to  see  London  relieved  of  the  embarrassment  of  hav- 

ig  to  take  a  certain  side  in  Canada. 

Study  Club  Questions. 

What  is  the  jurisdiction  of  the  Supreme  Court  of 
Canada  ? 

Why  is  not  the  Supreme  Court  the  Final  Court  of 
Appeal? 

How  has  the  Privy  Council  favored  Provincial  as 
opposed  to  Federal  powers  of  government? 
Do  you  think  that  there  is  any  need  for  appeals 
beyond  the  Supreme  Court  of  Canada? 
Would  the  abolition  of  appeals  to  the  Privy  Coun- 
cil remove   the   obstacles   to   Dominion  legislation 
for  social  security? 


CHAPTER  XVI. 
MUNICIPAL  GOVERNMENT. 

Local  Self -Government. — Below  the  Federal  and 
Provincial  Governments  which  are  in  some  ways  sov- 
ereign and  supreme,  are  the  local  governments  or  mu- 
nicipalities which,  subordinate  though  they  be,  are 
of  great  importance  to  the  welfare  of  the  people  and 
have  always  been  the  chief  training-schools  and  ex- 
amples of  British  democracy.  Local  government  ex- 
isted before  there  was  any  central  government  and 
the  original  local  governments  were  often  democratic 
in  the  sense  that  all  the  free  men  had  a  voice  in  the 
councils  of  the  community. 

Counties  and  Boroughs  in  England. — When  Wil- 
liam the  Conqueror  established  a  strong  central  gov- 
ernment in  England  he  made  the  counties  the  units  of 
local  government,  but  county  government  was  in  the 
hands  of  a  Crown  appointee  or  great  landlord  and  was 
not  democratic.  The  spirit  of  self-government  was 
strong  in  mediaeval  communities  and  as  towns  grew 
they  strove  to  obtain,  generally  by  purchase  from  the 
King  or  lord,  the  right  to  manage  their  own  affairs, 
particularly  the  right  to  tax  themselves  (with  exemp- 
tion from  the  lord's  taxation)  and  to  make  by-laws 
and  enforce  them  in  their  own  courts.  A  town  that 
obtained  these  rights  of  self-government  received  what 
was  called  a  charter,  specifying  its  rights,  it  became 
recognized  as  a  corporation  and  was  called  a  borough 
or  municipality.  A  borough  was  thus  separate  in  gov- 
ernment from  the  county  in  which  it  was  situated. 
Counties  and  boroughs  were,  for  hundreds  of  years, 
the  two  principal  divisions  of  English  local  govern- 
ment, the  counties  remaining  more  or  less  feudal  until 
the  late  nineteenth  century  and  the  boroughs  being  de- 
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mocratic  from  the  beginning,   though   at  times  they 
fell  into  the  hands  of  local  oligarchs. 

Parish  Democracy. — However,  there  was  in  the 
Middle  Ages  a  vigorous  element  of  democratic  local 
self-government  within  the  countries.  The  parish  ex- 
isted as  a  unit  of  Church  organization  and  meetings 
of  parishioners  were  held  for  purposes  of  common  in- 
terest which  were  not  exclusively  religious.  Every- 
body was  a  parishioner  in  those  days  and  the  parish 
was  really  the  first  example,  and  for  a  long  period 
the  principal  school,  of  democratic  self-government. 

First  Canadian  Municipalities. — In  English-speak- 
ing Canada  the  first  local  divisions  for  local  govern- 
.ment  purposes  were  counties  subject  to  appointed  jus- 
tices of  the  peace,  similar  to  the  system  in  England. 
Demands  for  a  more  democratic  system  began  to  be 
heard  and  Brockville,  Ont.,  in  1832,  obtained  a  lim- 
ited control  of  its  own  police.  During  the  next  two 
years  the  same  powers  were  obtained  by  Hamilton, 
Belleville,  Cornwall,  Port  Hope  and  Prescott.  In  1834 
Toronto  was  incorporated,  receiving  its  charter  as  the 
boroughs  of  the  Middle  Ages  had  done,  with  the  right 
of  electing  a  Mayor,  aldermen  and  councillors.  King- 
ston was  similarly  incorporated  four  years  later. 

Ontario  Municipal  Act. — These  creations  of  munici- 
palities, or  corporations  for  local  self-government, 
were  by  special  acts  of  Legislature.  A  general  law  for 
the  extension  of  local  government  throughout  Ontario 
was  passed  in  1849  and  this  Municipal  Act  is  often 
called  the  Magna  Charta  of  municipal  institutions  in 
Canada,  for  it  was  the  model  followed  in  other  Pro- 
vinces. Under  this  Act  were  set  up  five  kinds  of  mu- 
nicipalities :  counties,  townships,  villages,  towns  and 
cities.  All  of  these  have  elected  councils,  but  they 
differ  in  mode  of  election,  in  the  names  used  for  the 
officers  elected  and,  most  important  of  all,  in  their 
powers. 


82  Social  Study  For  Canadians 

Ontario  Villages. — Townships  and  villages  (and 
certain  small  towns)  are  parts  of  the  county  system  of 
government.  The  village  is  the  smallest  unit  and  may 
be  incorporated  when  it  has  750  people  living  within  an 
area  of  500  acres.  A  Village  Council  is  elected  by  the 
people  on  the  Voters'  List  and  consists  of  five  mem- 
bers and  the  leading  member  is  called  the  Reeve.  If 
a  community  living  within  500  acres  has  150  people  it 
may  rank  as  a  Police  Village  and  elect  a  Board  of  three 
trustees  to  manage  its  affairs. 

Ontario  Townships. — A  Township  is  a  larger  area 
than  a  village.  A  Township  Council,  like  a 
Village  Council,  is  elected  by  the  people  whose 
names  are  on  the  Voters'  List,  and  it  has  five  members 
headed  by  a  Reeve.  For  each  one  thousand  voters 
that  a  township  has  it  may  elect  a  Deputy  Reeve  in 
addition  to  the  Reeve,  but  the  number  of  the  Council 
remains  at  five,  and  in  no  case  can  there  be  more  than 
three  Deputy  Reeves.  The  significance  of  Deputy 
Reeves  is  that  they  become  members  of  the  County 
Council. 

Ontario  Counties. — The  County  Council  is  not  con- 
stituted by  a  special  election  but  is  composed  of  the 
Reeves  and  Deputy  Reeves  of  the  villages,  townships 
and  towns  within  the  County.  The  rates  for  the  county 
are  collected  by  the  constituent  municipalities.  The 
County  Council  elects  one  of  its  members  to  be  its 
presiding  officer,  who  is  called  the  Warden.  The 
County  Council  is  concerned  with  main  highways, 
bridges,  court  houses,  gaols  and  registry  offices. 

Ontario  Towns. — Towns  may  be  incorporated  on 
conditions  laid  down  by  the  Ontario  Railway  and  Mu- 
nicipal Board  when  there  is  a  community  of  not  less 
than  2,000  people.  Towns  with  more  than  5,000  people 
may  withdraw  from  the  jurisdiction  of  the  County 
Council.  The  Town  Council  is  not  limited  to  five 
members  as  is  the  Township  Council,  though  towns 
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may  be  smaller  than  townships  in  population.  The 
head  of  the  Town  Council  is  called  the  Mayor  and  is 
elected  by  a  general  vote  of  the  town  voters,  while 
the  other  members  of  the  Town  Council  are  elected 
for  wards  into  which  the  town  is  divided.  A  Town 
Mayor  does  not  become  a  member  of  the  County  Coun- 
cil; if  the  town  is  under  the  jurisdiction  of  the  county 
it  elects  a  special  councillor  who  is  called  a  Reeve,  to 
attend  County  Council  meetings. 

Ontario  Cities. — When  a  toAvn  has  a  population  of 
15,000  it  may  become  incorporated  as  a  city.  A  city 
elects  a  Mayor  and  Council  in  the  same  way  as  a  town 
but  the  members  of  a  City  Council  are  called  Alder- 
men. The  larger  cities  also  elect  Boards  of  Control 
which  are  practically  executive  committees  under  the 
Council.  The  Board  of  Control  prepares  estimates  of 
expenditure,  awards  contracts,  and  appoints  officers 
of  the  municipality,  The  decisions  of  the  Board  of 
Control  must  go  to  the  City  Council  for  approval,  but 
the  Council  requires  a  majority  of  two-thirds  to  over- 
rule a  decision  of  the  Board  of  Control. 

Municipal  Functions. — The  functions  of  local  gov- 
ernment are  very  numerous,  especially  in  the  more 
populous  municipalities :  they  include  the  provision 
of  police,  gaols,  courts,  fire  brigades,  roads  drains 
and  sewage  disposal,  water  supply,  lighting,  building 
regulation,  public  health  services,  transportation, 
parks  and  recreation  grounds,  the  relief  of  the  poor, 
etc.,  etc.  Education  is  a  local  function  but  it  is  usual- 
ly in  the  hands  of  specially  elected  school  trustees,  not 
of  the  municipal  councils,  though  the  municipalities 
collect  the  school  taxes  as  well  as  the  general  muni- 
cipal taxes.  , 

Provincial  Control, — As  all  the  powers  of  the  mu- 
nicipality are  derived  from  the  Province,  there  is  a 
Department  of  the  Provincial  Government  which  su- 
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pervises  the  municipalities  to   see  that  they  perform 
their  duties  and  do  not  exceed  their  powers. 

Other  Provinces. — The  systems  of  local  government 
in  all  the  English-speaking  provinces  are  much  the 
same  as  that  of  Ontario.  Prince  Edward  Island  has 
no  Municipal  Act  and  the  Provincial  Legislature  at- 
tends to  a  great  deal  of  local  affairs  but  four  or  five 
of  the  larger  centres,  including  Charlottetown,  are  in- 
corporated by  special  legislation.  Cities  in  Saskat- 
chewan and  Alberta  have  appointed  Commissioners 
for  the  executive  work  performed  in  Ontario  and 
Manitoba  by  Boards  of  Control.  British  Colum- 
bia cities  have  neither  Boards  of  Control  nor  Com- 
missioners, the  elected  Councils  having  all  the  au- 
thority in  their  own  hands.  The  British  Columbia  cities 
have  not  the  ward  system  of  electing  councillors,  and 
the  great  city  of  Vancouver  has  only  eight  councillors, 
elected  by  the  votes  of  the  whole  city,  so  that  in  com- 
parison, with  Toronto  it  might  be  more  realistic  to  say 
that  Vancouver  has  a  Board  of  Control  and  no  City 
Council  instead  of  saying  that  it  lias  a  Council  with 
no  Board  of  Control. 

Study  Club  Questions. 

1.  What  are  the  names  of  the  Municipal  authorities  in 
your  Province? 

2.  What  are  the  functions  of  local  governments'? 

3.  What  was  the  system  of  local  government  in  Can- 
ada before  municipalities  were  incorporated? 

4.  How  does  the  Province  exercise  control  over  muni- 
cipalities'? 

5.  Do  you  think  members  of  city  councils  should  be 
elected  for  wards  or  by  the  electors  of  the  city  as 
a  whole? 
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